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Agfa COURT of OYER and TER- 
MINER and GENERAL GAOL DE- 
LIVERY, holden in and for the City 
and County of New- York, at the City- 
Hall of the said City, on ‘Tuesday, the 
12th day of December, in the year of | 
our Lord one thousand eight hundred | 
and twenty. 


PRESENT 


he Honourable 
WILLIAM W. VAN NESS, one of the 
Justices of the Supreme Court. 
CAUW ~ ee ADER D. COLDE 
Maygr 
PETER A. JAY, Recorder. 
SAMUEL TOOKER, Alderman. 


USTIFIABLE 


SURDER———J 


SLAUGUTER. 


ARUNATT RANDALL'S CASE. 


Vin Wyex, Counsel for the prosecution. | 
Ocpen, Prooe, and Warrs, Counsel for 


the prisoner. 


here a challenge to the favour is inte rposed by the 
puts! ¢ prosecutor, on the ground that the Juroi 
called had declared, on being called, that he was 
epposed, on principle, to the taltiction of capital 
punisiiment, it was held that he was a competent 
Withess Defore the triors 
Ey ice of the declarations of the prisoner, that he 
caled a woman, Whom he introduces as a Wwithess 
his behalf, his wite, and that he lived with her 
ih. will be sufficient to disquality her as such 
Withess; but a written instrument between a man 


éod Wom, by Ww luch they agree to hive together 

id wife, as long as he Vv Ca n avree, does 
stitute a marrage, and collabitetion under 
Suen on agreement is abomi ible. 

Por an etlicer, w tn an execution, merely to call cna 
cebtor with it, and take no inventory, is no levy on 
the yoous, and if he afterwards break open tue 

e¢ the good sy he becomes a trespasser. 

idangerons wound! has been inflicted, and | 
wrong doer 


Noor to Se 
Wher 
' 
a 


Wind, it 1s his duty, before breaking open the 

dows for that purpose, to demand adinittance 5 tor 

if hed oes not, a breach and e uiry wi !! render him 

; irespasser, but of the lowest grade. 

Where such wound has been inflicted, aay one, with- 
oul Warrant, bas a right to arrest the offender. 

One who had inflicted a d: ingerous wound on another 
witl 1a dangerous we apon, and driven him from his 


cure, secured the door; and, shortly afterwards, 


HOMICIDE—MAN- | 


secures his door against a peace | 
cer, Who comes to arrest him for inflicting such | 


} 








‘to the Over and 


' 


| 
f 


ty ef New-York, labourer. 


I 
i 
| 


a peace officer with others came, and without de- 
m: inding admittance, broke open the door, to arrest 
the offende ‘ry Who refused to submit, and 2 
such oflicer a mortal blow, of which he died; 
was held, that if at thattime the priso met the es tae 
the felonious intent of killing, he was guilty of 
murder ; but, that if ‘ie was actuated mere ly with 
an inte tot de tendiug his own house 
and actually believed we had ari 
this idea was errone: 
Slaughter ouly 


froin invasion, 
«ht to do so, though 
» he was guilty of man- 


is highly imprudent to attempt the arrest of one 
known to be a desperate man, without eoinpetent 


means of preventing lim trom doing mischiet. 


The prisoner 
murder. 

The indictment, which was found by the 
Grand Jurors, summoned tor the Sessiors 
durtng the December term, and turned over 
‘Terminer for trial, 


was indicted for wilful 


coftmM 
tained three counts. The first alleged. in 
leffeet, that Arunah Randall, late of the 


din the city and within the coun- 
rot having the 


tenth wa 


‘tear of Giod before his eyes, but being 


| 
| 








' 
{ 





jliundred and twenty, 


ithat the said Arunah Randall, 


} 


F 
| 


moved and seduced by the instigation of 
ithe Devil, on the 25th day of November, 


ear of our Lord one thousand eight 
at the city, connty, 
ward aforesaid, in and upon He 

. Disbrow, in the peace of the people of 
rel state of New-York, then and there 
being, feloniously, wilfully, and of his ma- 
lice afore thought, did make an assault, aud 
with a cer- 
tain hatchet, made of iron and steel, of the 
value of twenty-five cents, which he the 

said Arunah Randall, in his richt hand had 
and held, him the said Henry G. Disbrow, 
in and upon the right side of the head of the 
said Henry GG. Disbrow, then and there 


jin the y 


- 


ifeloniously, wilfully, and of his malice 


forethought, did strike and penetrate, giv- 
ing uato the said Henry G. Disbrow, one 
mortal wound, of the breadth of four inches, 
and of the depth of three inches, of which 
said mortal wound he the said Tlenry G. 
Wisbrow, at the city, county, and ward 
aforesaid, from the said 25th day of No- 
vember, in the year aforesaid, until the 1st 
day of December then next, and in the 


same year, did languish, and languishing” 
did live, on which said Ist day of Decem- 





tber, in the 


year aforesaid, at &c. he the 
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said Henry G. Disbrow, of the said mortal | eonscientious scruples against the inflictiog 
wound did die; and so the Jurors afore- |of capital punishments ? 
said, upon their oaths aforesaid, do say, A. Vhave. fF conscientiously believe j 
that the said Arunah Randall him the said || to be wrong in principle. 
Hear: G. Disbrow, in manner and form Price. Q. If you were sworn asa Suror, 
aforesaid, feloniously, wilfully, and of his |} would you not decide according to the eyj. 
malice aforethought, did kill and murder, || dence ? 
avainst the peace of the people of the state A. If I was sworn as a Juror, and if the 
of New-York and their dignity. , verdict which [ was to render would cause 
The second count varied froin the first in || the death of a fellow-being, L would no: 
alleging, that the wound was inflicted on | render such a verdict, but would pronounce 
the right side of the forehead, and that it la verdict of not guilty. 
penetrated the brain; and the third count || Judge Van Ness. Tn that case you 
varied from the two others by alleging,that | would not only set the laws of your coun- 
the prisoner inflicted two mortal wounds on (try at defiance, but, to a certain extent, 
the forehead of the deceased, which pene- | would be guilty of perjury. Your proper 
trated the brain. | course undoubtedly would be to refuse to 
The prisoner was also charged on two | be sworn. 
other indictments, with an assault and bat- | Smith was excused by consent. 
iery with an intent to murder. One of | Van Wyck opened the case to the Jury. 
them alleged that offence to have been | He stated, that the prisoner was charged 
«uiminitted by him on Nathaniel Slawson, , with a crime of the highest grade in our 
and the other on Thomas Foster, and the || law, and that the Jurors were called upon 
time laid in both was the same as in the | to decide with firmness. ‘The law of Mur- 
first mentioned indictment. der has been the same for centuries. It 
On the day preceding his trial, he was , has undergone no alteration in this country, 
arraigned on the three indictments; and, | and its principles are easily understood.— 
with an apparent indifference, pleaded not , He was aware that some crude notions had 
guilty. || prevailed, relative to the right of defending 
property, and to the extent of violence 
‘which might be employed for that purpose. 
David Dedera, Cornelius Van Ranst, | This naere involves a consideration of the 
Richard Grant, John King, law on this subject. 
Joseph Marsh, Joel Platt, The counsel then proceeded briefly to 
arta — _ cig eae ' state the prominent facts hereafter detailed, 
David Hart, Benjamin M‘Ginniss. and concluded his statement by saying, 
| that should it appear to be supported by 


tf a. . ae e S 
Phomas Smith, on being called as a) the proof, this was as clear a case of mur- 


Juror, said, 1 am conscientiously opposed | der as ever came before a Court and Jury. 
to the infliction of capital punishment. || He conceived it necessary to recur to the 
Judge Van Ness. This is not a matter || Jaw as far as it governed cases of this de- 
for the decision of the Court. Unless the 
parties will consent that Mr. Smith be set | 
aside, the proper course is, for the public’ 
prosecutor to imterpose a challenge to the | 
flavour, aud his competency is to be tried || deliberate and wilful murder ; a crime at 
by the two first Jurors sworn. || which human nature starts, and which is, 
That course having been adopted, the || J believe, punished almost universally 
iriors were sworn. Van Wyck then called | throughout the world with death. The words 
on Sinith as a witness. | of the mosaical law (over and above the 
On an objection to his testimony by || general precept to Noah, that ¢ whoso shed- 
Price, Judge Van Ness said, that the point | deth man’s blood, by man shall his blood be 
fad been settled repeatedly, that a Juror |! shed’) are very emphatical in prohibiting 
so called was a competent witness before || the pardon of murderers, ‘ Moreover ye 
fe triors.— shall take no satisfaction for the life of a 
Van Wyck (to Smith) Q. Have you|| murderer, who is guilty of death, but he 











JURORS SWORN. 





scription. He read the following passage 
from the 4th volume of Blackstone’s Com- 
mentaries p. 194 :— 

“ We are next to consider the crime oi 
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spall surely be put to death ; for the land 
caunot be cleansed of the blood that is shed 
therein, but by the blood of him that shed 
999 

“” next read the definition of this of- 
fence from the same book, page 195: 

« Murder is therefore now thus defined, 
or rather described, by Sir Edward Coke : | 
‘when a person, of sound memory and dis- | 
cretion, unlawfully killeth any reasonable | 
creature in being, and under the king’s || 
peace, with malice aforethought, either | 








express or implied.’ ” A cae | 

There will be no question in this case, | 
it is apprehended, whether the prisoner | 
was of sound mind and memory, but || 
whether it was done with malice prepense ; | 
and to this point he read from the same 
book, page 198: i 
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deliberate aet the law presumes malice, 
though no particular enmity can be proved. 
—And if a man kills another suddenly, 
without any, or without a considerable 
provocation, the law implies malice; for 
no person, unless of an abandoned heart, 
would be guilty of such an act, upona slight 
or no apparent cause. No affront, by words 
or gestures only, is a sufficient provocation, 
so as to excuse or extenuate such acts of 
violence as manifestly endanger the life of 
another. But if the person so provoked 
had unfortunately killed the other, by beat- 
ing him in such a manner as showed only 


an intent to chastise and not to kill him, 
ithe law so far considers the provocation of 


contumelious behaviour, as to adjudge it 
only manslaughter, and not murder. In 
like manner, if one kills an officer of justice, 


“The killing must be committed wrth || either civil or criminal, in the execution of 
malice aforethought, to make it the crime || his duty, or any of his assistants endea- 
of murder. This is the grand criterion |) vouring to conserve the peace, or any pri- 
which now distinguishes murder from other |, vate person endeavouring to suppress an 
killing: and this malice prepense, malitia ‘ affray or apprehend a felon, knowing his 
praecogitata, is not so properly spite or | authority or the intention with which he 
malevolence to the deceased in particular, || interposes, the law will imply malice, and 





as any evil design in general: the dictate j 
of a wicked, depraved, and malignant 
heart; and it may be either express or wn- 1 
pliedinlaw. Express malice is when one, || 
with a sedate deliberate mind and formed |) 
design, doth kill another: which formed | 
design is evidenced by external circum-| 
“ances discovering that inward intention ; 1 
as lving in wait, antecedent menaces, for- ‘| 
mer grudges, and concerted schemes to do | 
uum some bodily harm. Also, if even upon | 
asudden provocation one beats another in 1 
acruel and unusual manner, so that he dies, | 
though he did not intend his death, yet he | 
5 guilty of murder by express alice : 
that iss by an express evil design, the ge-), 
luine sense of malitia. As when a park-' 
Aeever tied a boy, that was stealing wood, | 
to a horse’s tail, and dragged him along the | 
park ; when a master corrected his servant | 
with au iron bar; and a school-master || 
‘amped on his scholar’s belly ; so that | 
fach of the sufferers died ; these were justly 
eld to be murders, because the correction 
"ing excessive, aud such as could not pro- ji 
eed but from a bad heart, it was equivalent 
° a deliberate act of slaughter. 

* Also in many cases where no malice is || 
“pressed. the law will imply it; as, where |! 


{ 





'8an wiltully poisons another, in such a 


the killer shall be guilty of murder. And 
all these circumstances of justification, ex- 
cuse, or alleviation, it is incumbent upon 
the prisoner to make out, to the satisfaction 
of the court and jury: the latter of whom 
are to decide whether the circumstance: 
alleged are proved to have actually existed ; 
the former, how far they extend to take 
away or mitigate the guilt. For all homi- 


cide is presumed to be malicious, until the 


contrary appeareth upon evidence,” 

The counsel requested the Jury to attend 
particularly to the last passage cited, and 
contended, that after the facts in this case 


, on behalf of the prosecution should be laid 


before the Court and Jury, it would rest 
with the prisoner to make out his justifica- 
tion or excuse; and it would then be the 
province of the Court to determine how 
far they extend to take away or mitigate 
the guilt; not but that, in all ¢riminal 
cases, the Jury were the judges of the law, 


as well as of the fact, but that in a matter 


peculiarly in the province of the Court, it 
was the duty of the Jury to receive their 
advice. 

The counsel proceeded to read passages 
from the same book (page 179,) to show, 


‘that an officer has a right to kill a felon 


while escaping ; and he argued, that whes 
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a felony, was committed, or a dangerous \|did not know how the plaintiff could ger 
wound given, it was not only the right, but | an execution. Slawson explained to him 
the duty of all persons, without, warrant to | how it had been obtained by giving securi- 
arrest the offender. To this point thej/ty. Randall said, that in the course of ; 
counsel cited Hawk. Pleas Crown, sect. |) week he would settle it, and asked Slawson 
4th, p. 272. He also read from Foster, | his name, and said that in that time he 
page 119, sec. 19, and page 320, to show, || would call onhim. We then left the house, 
that, under similar circumstances, where | When the week was up, and ou the 25t); 
the felon, or he who inflicted such wound, | of November, Slawson aud myself called 
retreats to his house, and secures the door, |! at Randall’s house again. The inventor, 
that any one without warrant has a right to || of the goods was made by me at anothe; 
break it open, to arrest him, for that his |, house. We went to another place and 
habitation is to be treated as the den of a | made the inventory, and I think it was be. 
robber or a murderer. | fore we went on the 25th, but am not cer- 

He laid down this distinction, that where | tain. Lam sure it was made before break. 
an officer has civil process to execute, he | ing the door on the 25th, and might have 
cannot legally break open outer doors to been made that day. On the 25th, we 
arrest the debtor; but, where a felony has | came and knocked at the door, and th: 
been committed, or a dangerous wound! woman came to the window and looked 
given, any peace officer, or even a private ‘out, and said that Randall had gone down 
citizen, is justifiable in arresting the of- | town, but would call and. settle before li 
fender without a warrant, or without de-) came back. On Monday, the 27th, we 
manding admittance. In farther support) called again, and made the same inquiry, 
of the positions taken, the counsel referred | and received from her the same answe: a8 
to 2 Hawk. ©. 14, sec. 7. p. 179, and || before, except that she said soniethia: 
Hale’s Pleas of the Crown, page 459. | about his selling the sloop. On ‘Puesday, 

Gershom G. Gr:ffin sworn. the 28th, we called again. She then said, 

Van Wyck. Q. Will yougive the Court ‘that he had gone in the country. This 
and Jury an account of what happened | Siawson told mes FT staid a little way back, 
when you went with Slawson to the house! He went to the door and soon returned, 
ef Randal! ? and told me, that she said so. Le m:a- 

A. On the 18th day of November last, | tioned to Major Mey, and others in the 
at the request of Nathaniel Slawson, | neighbourhood, that Randall had gone 
went with him to the house of the prisoner, in the country. In the afternoon, we were 
against whom he had an execution. Wey) informed by them, that he had not goue in 
knocked at the door; the woman shoved | the country, for that they had seen him 
up the window of the second story, and! soon after we went away in the morning. 
inquired who was there. Slawson asked) Slawson then said, “ He has deceived me: 
her if Arunah Randall lived there. The and. as Ihave made the levy. LT shall go to 
answer was yes. Slawson said he had some) the door, and if Lo am net admitted, sliali 
business 5 aid she came down and opened | break it.” In the same afier:noon, we weil 
the door. He supposed, from the name, |! again to the door, and found it: fastened, 
that it was a woman, and when sbe came | as we had always before. Slawson knoched 
down, he asked her if she was the person, |) at the door, and the woman came at the 
and told her his business. She said, that |) window. He told her his business, and sai 
she was not the person, but that if he would |) he wanted to see Randall. She said. 
co up stairs she would settle it. We then! that he had gone in the country ; but li 
went up stairs. She stepped out, and | said he did not believe it, for that persons 
shortly returning, said, that he would be in) had told him differently. He requested 
soon. Ife came in, and Slawson told him! that either she or Randall would ¢ ue 
his business, and showed him the execution, | down and let him take the goods he hae 
which the prisoner took in his hand and | levied on; and made the same request 0 
read. He said he was not prepared to set- , or three times, and at length told her. that 
tle it at that time; it came unexpectedly to | if she did not come down, he would break 
him. The reason why was, that he had | open the door, as he had a right to do 5% 
applied for a certiorari ; and, therefore, he || having been there and levied on the gos 
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She said she would not, and dared him to 
break the door, but he said he did not wish 
to doit, but had rather that Randall would 
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{ A. I did. When we came near the 


{ Q. Did you go with him? 
| house, J advised him not to go in without 


come down and settle it like a gentleman, | a gun and bayonet. Disbrow pushed open 
Sjawson then tried the frent door with his |! the door, which was not fastened very 
c\oulders. four or five times, without Start- |} strong, with a stick. I looked about ihe 
invite We then went to the back door,!| door for a club, and went to the door 

= ? 3 


and he tried it in the same manner two or |! 
three times, and it did not come open; he | 
then took a bench with legs in it, and with || 


where Disbrow stood with an axe in his 
hand. J omitted one thing: as we enter- 
ed the door, hot water was thrown down 


that we broke the door. Slawson entered |! from the top of the stairs, through the ban- 
nto the entry opposite the stairs, and jnisters. Randall was at the head of the 
went two or three steps up stairs, when} stairs; and Disbrow, who stood at the foot 


Raudall came to the head of the stairs, with 
iis hatchet in his hand, coming down, |! 
cutting with his hatehet in this manner, | 
the witness here lifted his right hand above || 
his head perpendicularly, and brougit | 
it down and up again, several times, | 
vith rapidity, ) saying, * Out of my house, 
vou I—d rascals, or VIL split your brains’ 
out.” He repeated the same words, and, 
hept his hatehet going.  Slawson_ said, 
* Mr. Randall, do’nt do that, fama peace 
oflicer.” Randall tollowed him up within 
astey of the door. IT was just behind 
‘awson, and we were both backing out. |! 
When he had got within a step ot the back |! 
door, Randall hit him with the hatchet. 

The blow was aimed at his head, but he || 
wid up his arm to ward off the blow, which! 
was received on the arm. We then left ; 
tie house, and went to Dr. Dunnell’s, to | 
have the wound dressed. 

_ Nawson told me to get some one to watch | 
tie house, and then go to the police for a | 
warrant. [procured Joel Jones and Mr. | 
bolster to watch the house, and started to 


of the stairs, just before Foster and Place, 


told him what he had done; that he had 
wounded a man, and that he had come to 
take him to the police for it, and asked 
him to surrender. Randall said, that he 
would not surrender, and ordered him to 


‘go out of his house. These men then went 


up stairs to take him. Disbrow was a-head ; 
the stairs were narrow. When they got 
up near the top of the stairs, Randall, with 
this hatchet, began to cut them on their 
heads. & saw him strike several blows ; 
lL cannot say how many, they went so 
swift. IT heard the sound of the axe on the 
bones, the same as when a bullock is cut up. 

Judge Van Ness. Q. Who did he hit? 

A. Disbrow and Foster.  Disbrow’s 
head was cut in this fashion, (the witness 
here made quick motions with his right 
arm, reaching over from the witness's 
stand, where he stood, as if striking one 
below him.) After they received the blows, 
they came down instantly, and we all re- 
treated from the housc. I went imme- 
diately for a physician. 


Sy tothe police. LT went down, and nearly 1 Van Wyck. Q. Did Disbrow carry the 


posite where the seventh and tenth ward 
wt is kept, saw two marshals, and | 
old them what had happened to Slawson, 
ul that I was going to the police fora 
‘arrant. "They told me that a warrant 
‘ds lot necessary. [then asked them to 
) With me, but they said they had particu- 
‘t business to attend to; and, about that 
‘te, Mr. Disbrow came out of court, and | 
wentioned it to him, and he said he would | 
bo, 
Van Wyck. Q. Was he the constable 
! that ward ? 
— Yes. There were two or three 
he got to go with him. With these 
“eas, and others who joined him, he 
“it to the house himself, 

VOL. v, 





| axe up stairs? 


A. I did not see him. We then pro- 
cured two or three guns and bayonets, and 
went to the house the second time to take 
him. 

As we came near the front door, some 
one said, “ We will have him, if we have 
‘to tear the house down ;” and he then came 
dawn, and opened the door, and came out, 

with the hatchet in his hand. ‘This is the 
thatchet. (Here the witness produced a 
| hatchet, of the largest size, ground down 
‘on each side by holding it on the stone in 
‘one horizontal position, and not as an axe 
‘is ground. One of its sides was stained 
| with blood ; the handle was, perhaps, two 
| fect inlength.) He asked what we wanted 
19 
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there. Mr. Henrietta told him, that he|; A. No; but E sometimes assist ogicc,, 
had nearly killed two or three men, and! in doing their duty, in collecting exer. 
that they had come there to take him. | tions and rents; this is what I do, and yo 
Raadail said, he had done it ia his own || may consider me an understrapper if yyy 
defeuce. Mr. Henrietta said, that hej choose. ; 
had better surrender, and that he must)| Q. Do you, or not, remember that whey 
surmit to the laws of his country, and | Slawson first called on Randall, that he 
go tu the police; and as Henrietta said | said he would settle the execution on the 
this, we kept approaching towards Ran- || 4th of December ? 

dail. 1 had the bayonet fixed, and ata | A. Tn the first instance, he said that he 
charve. He said, he would surrender. 1) would pay it the next week, but afterwards 
told him to drop the hatchet, as I did not | he talked something about paying it on the 
wish to see a man surrender with a hatchet } 4th of December. 

in his hand. At this instant, Mr. Henrietta, |) = Q. When was this inventory written > 
as he approached, dropped his gun, seized 1 A. It was betore the ailray on the 23th, 
Randall, and wrested the hatchet out of his | [am ¢ertain. 

hand. He was then taken to the police. | Q. Are you in the habit of levying og 

Van Wyck. Q. Where were the pistols |, and taking zoods ? ; 
found 2 i} A. Yes. 

A. After his examination in the police,'} @. Was you br, when the inventory wa 
he took two pistols out of his pocket, and | made ? 
said to Justice Christian, * See, if you; A. T wrote it in his presence, and by lis 
think that I wanted to kill any one: IT had | direction. 
these two, and might have used them.” (). Did you see Randall after the 15h 

Q. Were the pistols loaded ¢ , until the 28th of November. 

A. No. A. I did not. 

Q. What became of Disbrow > | €. When you came on the 28th, did yw 

A. When he came out of Randall's | not hear Randall tell Slawson that he hii 
house, he held his hands over the wounds, | n0 business there ? 
while the blood was streaming over Ins | A. The first words T heard him Si} 
hands, and exclaimed, “ Ob dear! he has 
split my brains out.” _tascals you, or VI split your brains out.” 

. When did he die ? Q. What did Slawson say ? 

A. On the Friday following. | A. He said, * Mr. Randall, you mu 

@. When Disbrow came to Randall's 3 
house did he ask for any one? (2. Do you recollect that he said he was 

A. He spoke to the woman at the win- a peace officer, when he first came in? 
dow, but I did notdistinetly hear what it was. A. 1 do not. 

Q. Wid he tell her his business ? | Q. Lsee the inventory is dated the 1 

A. 1 do not know that he did. , Flow did this happen if it was written alle’ 

(. How did he open the door ? wards ? 

A. He pushed it open with his stick. 

Judge Van Ness. Q. Was the door fase | 
tenes ? | Which Disbrow opened the door? 


y A’ . c * 
A. Not much. | 4. It was a round stick of wood, sevé! 
Vax Wi'yck. Q. After the door was open- | or eight feet long. 


ed did Disbrow tell him what he came tor? || Q. Did he break the pannel of the door’ 


A. Yes; he told him that he came to|) 4. No; Slawson broke the pannel wh! 
arrest him for cutting Slawson. he entered. 


Cross-examined by Ogden. Q. Where | Q. Did Disbrow have the axe in li 
do yeu live ? | hand in the entry ? 
A. At 78 Harman-street. A. She had. 


Q. What is your business ? | (2. Did you see him put it down 


were, * Get out of my house, you d—! 


not do that, Lam a peace officer.” 


A. Slawson directed me to make it $0, 
(2. Describe to the Jury the stick will 


AA money collector. A. 1 did not. 


@. Are you not an understrapper to 
‘constables and marshals ? 


| 


\ The Mayor. Was the inventory 3% 
+ from your recollection or that of the office! 
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\. It was made from the recollection of | Q. What was the situation of the wounds 
. both, of the goo ls we saw in the house lon his head ? 
ie the 18th. Slawson said to me, “ ‘The i A. The principal wound was on the 
old tellow is going to trick us, and it is best ) forepart of his head,ina elanciug direction 
ty make an inventory.” |; towards the right side. It was about three 

Judze Van Ness. Uow long was it from || or four inches Jone, and came near the eye, 
che time you left the house, when Slawson |, Q. Did not the instrument cut down into 
was wounded, until you returned ? | his brain ? 

A. Ishould judge about three quarters of |! A. That could not be ascertained until 
an hour. | after his death ; and then, on examination, 
(y, At what time in the day did Disbrow | 1 found that there was a cut in the brain, 


ine? | about two inches long, large enough to lay 
A. At about three o’clock in the after- your finger in. 

seen. (| @. Did he die of that woand? 
Q. Did Slawson, when he went intothe || A. TI have no doubt he did. 

house of Randallyon the LSth, say,“Tlevy | Judge Van Ness. Q. Were there two 

on these goods,” or any thing to that!) wounds ? 

effect ? 1 A. There were. There was one wound 
4. He did not. 


on the top of the head; the instrument 
Q. When he broke the door and entered, || with which this appeared to have been in- 


Jid be tell Randall that he had levied on |, ticted, must have glanced, and, therefore, 
the goods ? | did not penetrate the brain; but in the in- 

\. [think he said, that he had done no | fiction of the other wound, the instrument 
more than yight, in breaking the door, as— penetrated the longitudinal sinus of the 
lie had levied on the property; but of this, brain about two inches, as I have men- 


[am not positive. tioned. 
Vun Wyck. Q. Oli! as to this wound of | Q. Did you see the hatchet ? 
Slawson ? ' <A. J did. 


A. When he was struck, he held his! Q. Would it be sufficient to inflict such 
hand on the wound to stop the blood, and; a blow, and would it require more than 


said, * [Te has cut my arm off.” | ordinary strength ? 
Dr. Eldridge G. Dunnell sworn. » <A. Ido not think it would require the 
Van Wyck. Q. Did you examine this || whole strength of a man to inflict such a 
wound of Slawson ? blow. It would require more force on ac- 
\. Yes. / count of the hat. 
(). Will you describe it tothe Jury? =| Dr. Valentine Mott sworn. The wound 


A. It was on the under part of the arm, which caused this man’s death was that on 
and appeared to have been given with some , the forepart of the head. There were two 
‘ich iastrument as this hatchet, while the wounds. lL examined him, and found there 
arm was held up to ward off the blow trom were little hopes of his recovery. It was 
the head. ‘The wound was inflicted in an) found uecessary, if any thing was done, to 
oulique direction, cutting off the muscles | perform an operation, as that was the only 
aul arteries, and going to the bone. | means left. Bones had been broken down 

Q. Was not the wound a very dangerous | into the brain, and these having been re- 
one ? moved, the operation of trepanning was 

\. I considered it so. He bled very | performed. After his death, I examined, 
Much, and without medical aid, might have and found that the brain had been pene- 
biel to death: besides, it might have re-|. trated about two inches, and a very Impor- 
quired the operation of amputation; and,| tant part of it wounded, which rendered 
ui tat case, his life would have been en-| the case particularly dangerous, and, in 
dancered, | truth, left very little hope of recovery. 

Q. What is his situation now? » Judge Van Ness. Q. Was there great 

A. He is ina low state, very far from! force employed in the infliction of the 
being well ? wound ? 

Q. Did you see Disbrow ? | A. [think the blow must have been a 

A. I did, | very severe one. 
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Van Wyck. Q. Was tie wound of Slaw-| 
son dangerous ? 

A. It was; he must have died without | 
surgical assistance. 

George Duryea sworn. The first I 
heard of it was, that word came down that | 
Slawson’s arm was cut nearly off. We' 
went up there, and went to the house, and | 
went into the entry; and, as we went in, | 
he threw hot water upon us from the head | 
of the stairs, and threw some on me. | 
found this would not do, and stopped. As_ 
we went in, Disbrow said, “ Here’s the old | 
rascal’s axe,” and picked it up. It was at} 
the foot of the stairs. ‘Then he put the. 
head of the axe on the floor, and ordered | 
Randall to come down. Disbrow pulled 
oil his coat, and threw that and the axe 
down, and said, * You old scoundrel, give | 
yourself up.” Randall did not come down, 
and they then went up stairs; and, as, 
they went up, Randall either pulled out the 


hatchet from behind him, or from under his | 
I said, “ There is the axe,” but | 


coat. 
they did not hear me; and, as they went 
up, he began to hack on their heads. Then, 


: | 
after he had struck four or five times, he | 


reached down to them, striking them; and 
they then came down, and Disbrow said, 


: . . ! 
** For heaven’s sake, he has split my brains | 
We then took hold of him, and 


out 199 
led him into another house, where he was 
dressed. After this, I went home with 


him, and advised them to send for Dr. Moit. | 


Wiiether they did or not I do’nt know. 


Van Wyck, Q. Did Disbrow tell Ran- | 


dall that he wanted to arrest him ? 

A. [le said, that he wanted him to come 
down. 

Price. Q. How many men were there 
with you ? 

A. I cannot tell; perhaps seven or eight. 

Q. How many went up with you? 

A. ‘Three or four. 


Q. When you arrived there, which side ‘| 


of the house did you gor 
; > 

A. The west side. 

Q. Was there a fence there > 

A. | don’t know. 

Q. When you arrived, how many per- 
sous were there ? 

A. Three or four. 

Q. Whiere did the axe lie? 

A. At the foot of the stairs. 


Q. low far was it from the feot of the | 
Stairs te the back door > 


' 
| 
' 


He | 


‘ 


\} 
Mi 


| 
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A. Seven or eight teet. 
Q. Was not this a very narrow entry: 
A. It was. I suppose, two or three 
might stand abreast. , 
Q. Did you see Randall throw hy, 
water ? 
| <A. Tdid; but, as T stood near the doo, 
| I could not see the head of the stairs. 
Q. At or in what part of the stairs dig 
| he stand, when he struck with the hatehet: 
A. He stood with one foot on the fir 
| platform, and the other foot down, so tha 
| he could reach. 
Q. Did you see Disbrow have the ay 
|in his hand after he took off his coat? 
A. I did not. 
Q. When they entered, did they wall 


| 


} 
} 


1 directly up stairs 5 


A. No: when they saw the axe they 

stopped a little. 

QQ. Did you see a woman at the head o 
the stairs, cautioning them not to come up 
A. I did not. 
| Q. What vessel did he throw the ho: 
| water in ? 
| A. A tin thing, holding about a pint. 

Q. Do you know how he got the water: 

A. I do not; but the woman might have 
brought it to him. 

Dr. Henry Mead sworn. 

Van Wyck. Q. Did you see these per 
sons: 

A. i saw Foster, and he had a wount 
on his head, which: was slight, and anothei 
on his shoulder. 

Q. Were these wounds dangerous ? 

A. That on his shoulder was, but hei 
under favourable circumstances at preseitt 

(). Is either Slawson or Foster able 
attend court ? 
| A. It would not be prudent for either 
‘them, In the wound of Slawson there 
has been a hemorrhage, and the suppulé 
' tion has severed the arteries. 

William H. Smith sworn. 
Van Wyck. Q. Are you the clerk of tu? 


} 
{| 
i 

1) 


! 


‘ 
| 
' 


{ ba ~ 
| seventh and tenth ward court ¢ 


! 


A. Tam. 
Q. Did this execution issue from tha! 
court ? 
A. It did. 
The Mayor, (examining the prote 
| which was not sealed,) Does the law te 
quire that executions, issuing from yo" 
court, should be under seal ? 

A. It does not. 
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\an Wyck hereupon read to the Jury the 
@cution, which was for $295 damages, 
| about $3 costs, in favour of one Barent 
denier, against Randall, issued on or 
ainut the L8th of November last, by John 
Leveridge, fusq. the Assistant Justice of 
those wards. 

John Place sworn. Van Wyck. Q. 
Was you at Randali’s when Disbrow was 


all 
Gar 


wounded 2 

4. | was. I happened to be at the 
court, and some person came there and 
end, that Slawson’s arm was cut off. We 
went uy to Randall’s house, and got over 
the fence, made of a few boards, into the 
vid, and broke open the door with a stick, 
Wien we wentin, Disbrow saw the axe at 
the foot of the stairs, and taking it up, said, 
« Here is the old scoundrel’s axe,” and 


putting it down, pulled olf his surtout, | 


and jaid that down. Randall stood at the 
head of the stairs, throwing down hot 
water, 

Juice Van Ness. Q. Was any thing 
said to Randall about his having wounded 
Siawson ¢ 

A {dont recollect that there was. 

Van Wyck. Go on. 

A. Disbrow went up first, Foster next, 
aid T remained behind. When we went 
up, Randall fetehed the hatchet from be- 
hiudhim. We did not see it until Disbrow 
ga near him. We thought that the axe at 
the toot of the stairs was the only weapon 
he had; and, as soon as Disbrow got near 
him, he advanced and hacked away with 
the hatchet as quick as ie could. 

Judge Van Ness. Q. Did he come down 
the stairs ? 

A. I did not see him stir from his place, 
but he reached down or over. 

Q. Was Disbrow known generally as 
the constable of the tenth ward ? 

A. Yes, all over the ward, ever since 
Ican remember. 

The Recorder. Q. Did Randall stand 
at the head of the stairs ? 

A. He stood on the first flight of stairs ? 

Ogden. Q. Did Randall say if they 
‘ame up stairs he would split their brains 
oul r 

A. When Disbrow told him to surren- 

et, he replied, “If you come up stairs, 

I split your brains out.” 


Q. How near was Disbrow when you | 


‘rst saw the hatchet in Randall’s hand : 
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A. Not a step. 

Q. How long had Randall lived there ? 

A. 1 do not know. 

| Francis Henrietta sworn. Van W uck. 
Q. Was you one who went to arrest Ran- 

dall after Disbrow was wounded ? 

A. I was. I live near, and there came 
| a message, that a man’s head was cut open 
,and I went over, and saw Dr. Mead dres- 
sine the wound, who said, that it was a 
|mortal one. I said, “ Is there no citizen 
,who will go with me to take him?” 7 
| went over with others, and talked with 
chim. He came out of the house with his 
hatchet jn his hand, and I told him he had 
better surrender. He said, that his house 
was hi castle. IT said to him, “ What a 
sorrowful thing it is for such an old man as 
you to be guilty of such horrid work.” As 
i advanced on him with a bayonet fix@@, 
| which T got of a man for the purpose, Ran- 
dall stood on the defensive, and raised*the 
i hatchet, but [ told him T would take him ; 
cand,as J came near him, I suddenly drop- 
,ped the gun, seized him, and wrested the 
i hatchet out of his hand. 

On lis way to the police, he said he did 
‘not care if Disbrow did die; but he said, 
ihe hoped before he died he would repent. 
Among other things I said to him, “ You 


} know that ‘ whoso sheddeth man’s blood, 


by man shall his blood be shed.’ ”— 
He said, that he knew the scripture said 
sn, 

Dr. Mead, on being again called, testi- 
fied, that Randall had lived at that place 
five or six years. 

Lemuel D, Start sworn. 
| Van Wyck. Q. Was you there ¢ 


| A. I was. 


QQ. What did you see ? 

A. The first thing [saw was, that an 
officer was at the front door, and another at 
the back door, and the one at the back door 
said, “ We can get in here,” and they broke 
it open with a bench. As they entered, } 
heard the old man say, “ Keep out of my 
house—keep out of my house.” Randall 
cut one of them with his hatchet, and they 
then went for a reinforcement. [ was on 
“my way then to borrow a pitchfork ; and, 
ou my return, as I was coming by the house, 
I saw people gathering round the door. 








‘When Disbrow came, Randall threw hot 
water op them, and seeing this would not 


de, tovk his hatchet; and, as Disbrow 
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came near him, cut him, one blow on the f majesty of the laws, and has opposod tie | 
head, and then cut Foster. | execution of the will of the people, & ei 
Judge Van Ness. Q. Did you hear Dis- | pressed through their laws and courts, ang th 
brow sav any thing to him ? executed by their officers, or whether these fo 
A. Lheard him tell Randall that he had | last, too prone to become hardened in cha. p 
better give up. i racter, and lawless in violence, by the exe. ti 
By a Juror. Q. Where was the hatchet | cution of the law’s last rigors, have jy hi 
when Randall was throwing the hot water ¢ | presumed beyond their authority—have not th 
A. In his left hand. I saw it very dis- || invaded the sanctuary of private rignt, an hi 
tinctly. | brought on themselves the just but severe “ 
Watts opened the defence of the prisoner | penalty of their presumptuous audacity, | 
to the Jury. || ‘Though as an advocate I feel myself in o 
Gentlemen of the Jury, } pelled by duty, to use every honourahs se 
The prisoner sacrificed all the advan- | exertion in defence of my client, yet thee iy" 
tages to be obtained from a delay he might | are other more powerful motives to stian a 
justly claim, to avail himself of the talents, |} late every faculty to exertion. . 
learning, and impartiality of the hondurable | It is not so much the life of this unhappy a 
Judge who presides on this occasion. In; old man, which nature can, at the utmos. ¥ 
this trial, the life of the prisoner is not so |! lengthen out but a few short years, that! 
uch at issue as the existence of civil liber- || now rise to defend, as the existence ay 
ty, With a promptitude, arising froin the | the future duration of civil liberty ; J sa 
cohaciousness of his innocence, he throws | of civil liberty, which consists in that pro- 
himself on the justice of his country, while | tection which we derive from and wade 
humanity yet weeps over the victim of self- | the laws, to our persons and property : aw 
destroying violence. | which is at once annihilated, if the meanes P 
The prisoner pleads, that the deceased , officers of law can, with impunity to then: 
brought his death upon himself by the ex- | selves, violently break open the dwelling 
ercise of illegal, unjust, and daring vio-) of our citizens; and if these last are to lv 
lence, which the prisoner was driven to) punished for using tl: resistance necessar\ 
repel by equal violence, and that the action | to repel such atrocious aggressions : if, lv 
petty debts, doors are to be forced at any 
hour of the day or night, and these victio ' 
of oppression dragged from their houses | 
and their homes, their wives and their elu: 


he has committed, in opposition to the law- 
less violence exercised against him, is jus- | 


tifiable. However you or [ may shrink at 4 
a defence of our civil rights, even to the 
death of the aggressor, it is well that there dren, their property and their liber ‘ 
are men of that robust hardihood of cha-' without pity or remorse. | 
racter, tnat they dare defend their rights, It is this civil liberty, this protection o : 
even to the extremity of blood. Were it | our houses and our persons, which is inden 
not for such, ruffian violence would pre-| ger, when without warrant or authorils, 
dominate, and men become the tame slaves) the doors of private dwellings are broht 
of lawless oppression. open, to satisfy the execution of a pett 
Americans are, of all nations, the most |, debt, or to make an arrest for a suppost 
obedient to the laws, as deriving their autho-! oflence. 
rity from the people’s will. Foreigners, aud) The common law anciently suffered 09 
all Americans who have visited other coun-) man to be arrested or imprisoned for iv! , 
tries, concur in attesting this truth. I glory injuries in the first instance; and, est | 
in this characteristic of the citizens of our| after the debt or damages were fixed ; 
republic. In other countries, obedience | upon, and proved against him, his propelly; 
to the laws is enforced at the point of the || and not his person, was liable for its (lise 
bayonet and the sword ; here, it is the free- | charge. Liberty was thought of too much 
will offering of the people, at the temple o. |) value, ever to be restrained, either @&4 
justice, reared by themselves. Pause then,)) punishment on the delinquency of the 
my countrymen, before you strip us of this | debtor, or as a satisfaction to the creditor: 
glorious ornament of republican character | Jucreasing refinement, the introductio® & 
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Examine with a scrutinising eye, whether 
a citizen has lifted iis hands against the 


| the commercial system, and the neces! 
| of credit have produced the existing sia 
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ef the law, by which the person may, i 
the first justance, be arrested for debt, and 
for not discharging it, be subsequeutly im- | 
srisoned. But the law has never yrone tur- 
ther than to sanction this extremity, as to 
his person, when found at large, Vo make 
the arrest, or satisly the @xe cution, the law 
has never permitted the private dweili 7 
ol the citizen to be broken, his peace ine | 
vaded, and himself dragged at any hour ot 
the dav or night to prison. These extre- 
wities are reserved for Criminals, whose 
sjolation of the laws has furteited all claim | 


| 
| 


to protection. 
ilence arose that maxim of the law si 


Mmitiar tous all, that A men’s house is 





his castle.” This is the emp: rae 
ot tne law. His castle gone + vers 
Way s house is beaks with bp Hits iG 


towers, but that the law surrouuds aowitt | 
adefence more impregnable thn fortifica- 

tions can efiord. — "Phis ts civel liberty— 

these are civ rights ; and by these are we 

protected i the enjoyment of our houses, 

our \¥ aie. anid our proper Tite li Was fon 

the cajovment of these ris that our fa- 

thers contended, and freeiy gave their lives 
asa sacrifice at the altar ot berty. ‘The 
prisoner has poured out tis blood in defeuce 
ofthis valuable inheritance; anc to his arm, 
with that of others, you owe it, that you sit 
here toadminister justice in the name of the 
people of this state, instead of bending as 
subjects before the representative of a sove- 
reign, or as slaves before the will ofa tyrant. 
li this struggle, the prisoner first raised his 
manly arm, and opposed his body to death 
for his country. “Phe same determined 
Vindication he now maxes of his personal 
rights, at the hazard of his life, that he then 
made of the rights of his country at the 
same hazard. le regards not himself. 
vit he freely exposes his life in defence 
of the injured Jaws and liberties of his 
country. 

Our law is the law of freemen, not of 
slaves. Jt dues not place the citizen naked 
and defenceless, at the feet of a remorseless 
erelitor, Tlowever poor and destitute he 
may be, the Jaw yet sanctifies to him his 
fireside and his family. It knocks gently 
at his door to ask obedience to its decrees, 


leelings of the father, the husband, and the 
man. As it inflicts no tortures to extract 





| 


| 


| 
| 


| 

















“oulession, so it thunders no violence on 
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those who do not first forcibly violate the 
personal rights of others; and even then 
it Commands, that the offender be first duly 
notified of its requirements, and be de- 
manded peaceably to obey its authority. 
We trust to show you that the prisoner has 
Kept within the pale of these privileges, 
conterred on him by law: and that the de- 
ceased, bv overstepping his authority, has: 
been legally, however severely, punished 
lor his aggression. 

Tn addition to the proof on behalf of the 
prosecution, we shall substantiate the fact 
inat the constables never levied on the 
200ds of the prisoner at the bar; that they 
never entered his house but once before the 
day of that daring outrage, which ended 
in the death of the deceased; that they 
never made any levy on the property of 
tae prisoner, and that they never had any 


light to claim edmission into his house, 


except by his consent. We shall insist 


‘upon it as the law of this case, and in this 
bexpect to be supported by the Court, that 


cfficers have no right to break open doors 
to execute any civil process whatever ; that 
if they attempt it, they are to be consider- 
ed as violent trespassers and aggressors, 
and may be resisted by all necessary force 
to repel their violence; and if they persist 
in tollowing up their force, to every extre- 
mity they may be resisted, even to blood. 
We shall insist, that the resistance and 
wounding of Slawsou was perfectly justifi- 
able, aud that it was not even an assault and 
battery. We shall then contend, that no 
ofience having been committed by the 
wounding of Slawson, the deceased, who 


| volunteered to arrest the prisoner, without 
' . . 

a warrant, undertook it on his own peril; 
‘the peril of being a trespasser, if no of- 


fence had been committed. We shall con- 
tend, that the law permits the breaking 
open of doors to make an arrest, without 
warrant, in two specified cases only, 
viz.: in treason or felony, receatly com- 


mitted, or adangerous wound given; and 
then, only, in the pursuit; that is, when 


the ofience has been wut recently commit- 
ted; and that if there is time and opportunity 


‘to procure a warrant without danger of 
‘escape, then must a warrant be procured. 


It appears from the evidence on behalf 
of the prosecution, that Griflin was on his 
way to procure a warrant; and we shall 


further make it appear, that he had it in his 
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an 


power to have procured a warrant, and to | 
have returned as soon as he did. ‘There | 
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that the country he defended in his youth 
the liberty and laws he has achieved, h ve 


is then no excuse for Disbrew’s attempting |} rendered him the protection he needed jy his 


to make this arrest without a warrant ; and, 

as he did so, and no offence had been com- 

mitted, he took upon himself all the con- | 
sequences of being a violent trespasser and | 
aggressor, by breaking open thiese doors | 
without warrant to make the arrest. And | 
we shall further contend, that if he had 

authority to break open doors to make the | 
arrest for the dangerous wound given, yet, | 
he is required by law first to notify his bu- | 
siness, and demand admission peaceably ; | 
and that, not having done so before break- 
ing the doors, he was a trespasser from the 
commencement; and, as such, his death | 
cannot be murder. We shall prove to you, | 
that he made no such notification or demand, | 
and that the prisoner’s life, for that reason, | 
is protected by the shield of law. We, 
shall also contend, that the wound of Slaw- | 


son in the arm is not that sort of danger- | 


ous wound the law contemplates by this | 
expression. That by a dangerous wound | 


age; and that you yourselves will depart 
hence with the happy consciousness, tha 
you have transmitted to your posterity yp. 


i impaired, that civil liberty and those privi- 


leges so dearly won by your fathers, 

Hannah Marcellis, apparently abou 
twenty-five years of age, was called as 
witness on behalf of the prisoner, and 
sworn. 

Price. We now call on the public pro. 
secutor for the depositions which have beey 
originally taken in this case. Q. ( To the 
woman,) Was you examined as a witness 
‘in this case before the coroner’s inquest ? 
| <A. I was. 
| Van Wyck. 1 shall prove that this 
| woman is the prisoner’s wife. 

Judge Van Ness. You can ask her the 
question, if you think proper. 

| Van Wyck. 1 preter proving the fut 
by others. 

| John Vanderbilt, Esq. the coroner, was 





; 
| 


the law means one by which life is direct. | then called as a witness on behalf of the 
. . \ . . 

ly and immediately, not consequently and | prosecution, to prove, that on the inquest, 

remotely, endangered; and if the law is this woman declared she was Randall's 


with us on this point, then had Disbrow 


no right whatever to force open doors to | 


make this arrest, and he was a trespasser | 
and aggressor throughout. | 
On making these facts appear to you, | 
and establishing this to be law, we doubt | 
not we shall acquit the prisoner to you) 
of every crime, and that you will re- 
store him to the bosom of society, honour- | 
ed as one whi has lived to be the guardian 
of civil and political libeity. He has not! 
shrunk from the justice of his country. | 
Twelve long mouths have not elapsed since | 
his offence was committed; one short fort- | 
night has seen him as innocent as any of 
you, and now he is agonising at the appal-| 
ling horrors of adisgraceful and ignominious | 
death. Great God! such are the vicissi- | 
tudes of innocence and crime, of life and | 
death. We ourselves are not secure from | 
his fate ; I tremble to think of it; but these | 
are my fears ; his firm soul looks on with | 
constancy and steadiness. He conceives | 
himself protected and justified by the laws | 
of his country. He expects that you will | 
dismiss him, acquitted from the guilt of any | 
offence. ‘That the few remaining years of 
his lite will be spent with the reflection, | 


| wife. 
On an objection being taken to this testi- 
imony by Ogden, Van Wyck waved the 
| examination, stating, that he understood 
| Randall was married to her before Justice 
| Holt. 
| Charles Holt sworn. Van Wyck. 
Is this woman the wife of the prisoner? 
A. I should think not. On or about 
the first of January last, they came belore 
me for the purpose ef completing a cot 


| 
| 
| 


| tract between them, by which— 


Price. 1 object to this if that contrac 
was in writing. Let it be produced. 

Van Wyck. Did they agree to any thing 
verbally ? 

A. They agreed to live together, as mai 
and wile, as long as they could agree ; bul 
this was not to extend to implicating pro 
perty. 

Judge Van Ness. Q. Was this agree 
ment reduced to writing ? 

A. It was. 

The Judge. t must be produced. 

Joel Jones called and sworn on behalf 
the prosecution. 

Van Wyck. Q. Do you know any thing 
about this contract ? 
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\. I saw a written contract between 
j,i; woman and Randall, witnessed by 
Charles Holt, Esq. r 

Q. What became of it? 

A. As near as I can remember, it was 
) June last when they parted, and the 
sontract was then burned up by consent. 

Q. What were the contents of the con- 
tract ? 

4. That they should live together, as 
nan and wife, as long as they could agree. 
Q. Did she live with him as his wite ? 
A. Yes, until they parted in June, when 

‘he contract was destroyed. 

Reuben Clark sworn. Van Wyck. Q. 
Nid you hear Randall say, that this woman 
was his wife ? 

A. [heard them both say so. There 
was an affray, in which she was taken to 
the watch-house; and, at that time, they 
both said they were married. 

Judce Van Ness. Q. Mr. Griffin,is this the 
woman whom you saw at Randall’s house = 

A. She is. 

Osden. This is certainly not sufficient 
evidence of a marriage, to exclude this 
wonan as a witness for the prisoner. | 
have no doubt, that according to the deci- 
sis of the Supreme Court on this subject, 
co iebitation is sufficient evidence of mar- 
Haye in ordinary cases; but here § would 
suynit to the Court, whether it is not in- 
cumbent on the public prosecutor to esta- 
visa a marriage, in fact, before this woman 
isto be excluded as a witness. his agree- 
ment did not constitute a marriage; it was 
an unlawful agreement, and the parties 
wad lived together unlawfully. ‘The eon- 


act was destroyed, and they were then || 


inan and wife no longer. On this state of 
ihe facts, the evidence on the part of the 
prosecution fails. 

Judge Van Ness. Q. Mr. Clark, at the 
‘ie you mention that they both said they 
were man and wife, were they then living 
‘ogether as such ? 

_A. They were brought to the watch- 


Mouse, and the officer said, that he had | 


= 3 
aKen them out of the house. 

the Judge. Q. Dr. Mead, do you know 
“ty thing about their living together as 
Nan and wife - 


A. It was said they were married ; it 


’’s the general report, and I have often! 


een her there. 


"he Judge. We think this evidence is 
VOL. y. 


og 
Sufficient to establish the marriage. It is 
unfortunate in this country that we have no 
law regulating marriages. There is no par- 
ticular mode or ceremony of performing 
that important contract, nor any registry 
thereof prescribed by law; but I have 
often known widows recover their dower 
/upon slighter testimony than we have in 
this case. Here it appears that they lived 
together as man and wife. The prisoner 
jacknowledged, in the presence of Mr. 
Clark, that she was his wife; and. Dr. 
Mead tells us, that he has often seen her 
there, and that it was the genera! report in 
the neighbourhood. 1 know of no other 
| way in which a marriage can be proved in 
| this country. With respect to the writing 


about the property, that may be considered 
in the nature of a marriage settlement, and 
ought to be laid entirely out of the question. 
But, in this case, Mr. Van Wyck, if 
you have not the most perfect confidence, 
perhaps it would be the best to have this 
‘woman tell her story, and let it go for 
what it is worth to the Jury. At the same 
time, I have no doubt whatever, but that 
‘this is a legal marriage. 
| The Mayor. At the same time, we 
wish it to be distinetly understood, that 
this temporary agrecment, in writing, does 
not constitute a marriage ; that it is unlaw- 
ful, and ouyht to be laid entirely out of the 
case; but I concur in the advice to ex- 
amine this woman. 
| Price, (to Hannah Marcellus.) Q. How 
long have you been acquainted with the 
prisoner ? 
A. Five or six years. 
Judze Van Ness, (to the woman.) } 
wish you to understand, before you are ex- 
amined, that if you are his wife you need 
not be examined against him. 
A. I consider myself as his wife. If T 
am not, it is more than I know. Lam 
willing to tell what T knew. 
Price. Q. How long have you lived in 
his house ? 
A. About two years. 
Q. How old is he? 
A. He has told me he was sixty-five. 
Judge Van Ness. (to the counsel.) I 
presume that the examination of this woman 


‘is by consent. 
Van Wyck. When J assented that she 
slrould be examined, I did not know but 





| that the testimony, with regard to the mars 
20 











lod 


riage, was doubtful; and, under this im- | 
pression, I was governed by the advice of 
the Court. But L now object to this testi- 
mony as illegal. 

Judge Van Ness. Wf 1 had known that | 
this woman would have stated what she | 
has now, [ should, certainly, never have | 
given that advice. 


| 


most salutary rules of law. 


might be called on to give evidence which 
would criminate ber own husband. 
would be monstrous. | 
Price. With all due submission to the | 
Court, we contend, that as there was an’ 
agreement on the part of the public prose- 
cutor, that this woman should be examined, | 
and the Court so advised, he is now held 
to that agreement, and ought not now to be 
suflered to retract that assent made in the 


face of the Court, especially since we have | 


| 


proceeded to the examination. 
Judge Van Ness. If this woman had 


been examined to any thing material, then | 


we should be bound to hear her whole 


story ; but the only material thing she has | 


sail is, that she is his wife. For my part, 
I can never agree that she be further ex- 
amined, without the consent of the district 
attorney. 

The Mayor. That is my opinion. The 
case now stands ona ground quite different 
from what it did when the advice fell from 
the Court. Then the testimony respecting 
the marriage, though of the usual kind, 
was not conclusive, but now we have posi-. 
tive testimony. ‘The principle why the 
voman is not admitted to give evidence in 


favour of her husband is, that he is pre- | 


sumed to exercise a control over her. In 
my opinion, there is no reason why, in’ 


this case, we ought to depart from this | 


rule. 
Griffin again called. 


Price. Q. Was 


any thing done with the execution after | 


Tuesday, when Randall was apprehended ? | 
A. John Ball, a marshal, took the exe-' 


cution, and went with me and levied on the | 


goods. 


Judge Van Ness. To save time, at this 


To sufer her to be ex- || 
amined, would be subversive of one of the || 
For, suppose || 
that this should be tolerated, a women | 


This || 
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A. I do not know that they were, 

Q. Was not you in a great passion ? 

A. No; but I was much frightened ang 
agitated. 

Q. Did you call him an old murderer; 

A. I did net. 

Q. Have you not said, that you shoulj 
like to see him hanged? 

A. I might have said so. 

Joel Jones again called. Price. Q 
Have you had a conversation with Grifiy 
‘about the prisoner ? 

A. I have. 

Q. What was it? 

A. He said that the prisoner was an oli 
murderer, and ought to be hanged. 

| Judge Van Ness. Q. At what time dij 
ihe say ¢his ? 

| QQ. After Disbrow’s death. 

| Van Wyck. Was you not called onts 
_assist in taking the prisoner ? 

A. I was. 

Q. Did you go? 

A. I did not. 

Q. Why did you not go? 

A. For two reasons: first, because | 
was not called on by an officer, and second, 
because I did not want to get into difliculty. 

Lebheus Loomis called and sworn o 
behalf of the prisoner. 

Price. Q. Colonel Loomis, are you a: 
quainted with the prisoner ? 

A. Lam; I knew him forty-five years 
ago. I became acquainted with him inthe 
regiment to which I belonged, in our marc 
from Colchester to Roxbury. — I koos 
/nothing of his general character. I have 
‘not seen him fiom that until this time, ne 
did I know before this affair, that he live: 
in the city. 

Dr. Mead again called on the pat’ 
the prosecution. 

Van Wyck. Q. What do you kus 
about his general character ? 

A. I know nothing except by gen 
report. I have heard, that he has been" 
| the business of procuring women for gente 
men ; and have been told by two of thret 
that he has offered to do this for them. j 

Van Wyck, before the opposite cou" 
had proceeded to sum up, cited, for the 


| 
| 


} 


| 


| 


| 
| 


| 


| 
} 


| 
| 
} 


stage of the case, I think it necessary to || consideration, the case of Richard Curt 
state, that there had been no levy made on, Foster, 135; and he also referred to” 
the goods before the affray. }same book, p. 255, 256, and 257+ | 

Price. Was not Disbrow, and the men | Hawk. C. 31, sec. 38, ib. chap. * 
who came with him, much heated ? '|sec. 5. Hale’s Pleas of the Crown, '*” 
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page 457 to 466, and 1 East. P. C. p.|| ask that the rigour of the law should be 
520, 432. || mitigated in his favour, on account of his 


Grifin again called on behalf of the | age and infirmities; but I conjure you to 
| 





prisoner. | consider whether, under all the circum- 


Price. Q. Have you been excited by || stances, this old man, now in the decline of 
eeliugs of malice towards the prisoner ? } life, and with a near prospect of another 
A. Thave not. | world before him, meditated murder 5 
Q. While you was passing along here | whether he harboured the felonious intent 
ust now from the stand to your seat, did | of taking away life. 


you not say, that you should like tosee him It appears in evidence, that there was a 


hanged ? | judgment rendered against him before a 
A. I believe I did. | justice, on a demand which he considered 
The two following witnesses were sworn | unjust; and, for that reason, had removed the 

andexamined on behalf of the prisoner, | cause before the Supreme Court by certi- 

alter Price had commenced summing up. || orari. he entertained an idea, though a mis- 

Col. Marinus Willett sworn. 1 know | taken one, that the suit was at an end, and 
ihe prisoner, and have known him several that the execution could not issue. When 
years. He lived but a short distance from | the officers came with it, and it was ex- 
me, and was my tenant, but has since pur- plained to him how it was obtained, he 
cased the lot. I always considered him | treated them with kindness and hospitality, 
agood stirring honest man. There was | and told them he would settle it in a week. 
ue thing which gave me a good opinion of | They left the house without making a levy 
hin: Iwas at the Recorder’s office, and | on the goods. They came again and again, 

saw him applying for a pension. He did | and find the doors secured. Not being a 

not obtain it; and I saw him afterwards, man of property, and perhaps not having 
ud asked him if he had obtained it, and) made the contemplited arrangement of 

re said he had not, for that he could not) disposing of the sloop, which has been 
ake the oath of pauperism. I thought | spoken of, to satisfy the execution, he 
his wa8 a good trait in his character; but | closed his doors until that arrangement 

J cannot sav what is the geveral opinion | was effected, and he might have the means 

about him, as Tam not much abroad. He) of satisfying the execution. On the 28th 
lways paid his rent punctually, is a still) of November, these officers had no right, 
an, and correct in his dealings. | by the law of the land, to break and open 
Evert A. Bancker sworn. have known |, the door; and so, [ trust, the Court will in- 
he prisoner about three years. 1 have) struct you. ‘The prisoner, though poor, 
own his character only from transactions had seen better days. He was sitting 
‘hich L had with him, in which I found him | quietly by his fireside, while two men, 
orrect. I had a good opinion of him. | claiming to be officers, demanded of the 

Price addressed the Jury to the following , wife at the window, admittance into the 

liect : i house. She spoke to them; and, most 
Gentlemen of the Jury, | probably, according to his instructions, 

You are now called upon to exercise one | denied them entrance. They try to break 

{the most awful duties: the high pre-| open the fiont door, and not succeed- 

Ogative ef taking away or preserving the "ing in this, they go to the back door, and 

ue of a fellow being. You are bound to) force it open. They had no legal authority 

tider your verdict according to the evi- |, to break open this door and enter; and, in 
tace aud the law of the land. I mention | doing so, they became violent trespassers. 
ils, because many conscientious men have | What was he to do in this sudden emer- 
itertained an opinion, that the community gency, but resist force with force? It made 

‘Sno right to take away life, since it is | no difference whether the assailant was an 

® gilt alone of the Creator. Yet it is |! officer or a robber; the prisoner had as 

Tain, that if there is no doubt of the pri- || much right to resist the one as the other. 
her's guilt, you are bound, by the most It is said, that he had pistols in his posses- 

ered of all obligations, to render your |\sion. He might have shot the assailants 
rdict accordingly. He is an old man, /||from the window, had he harboured a 

as but a little time to live. I do not |! felonious intent, and been determined on 
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mischief. But he was sitting quietly at || no felony then committing, ve dange;o, 
home, when two men, without colour of |) wound inflicted ing the presence of 1), 
right, force their way into his apartment. | officer; and, according to the opinion ¢ 
He thought that he had a right to repel j the Supreme Court, delivered by Mr. Jus. 
force with force; and if he was mistaken ‘tice Platt, in the case of Phillips vs. [fyi 


with regard to the extent of force which he | (11th John. p. 486,) Disbrow was a tres. 


had a right to employ, common charity || passer in making that breach and entry. 
ought to furnish some excuse. What was |) That authority is the same laid down ir 
he to do? How was he to resist? Was |) {fawkins, and establishes the doctrine, tha 


he to retreat into an inner apartment, or || 
oppose the feeble efforts of a worn-out life | 
against two men in the vigour of manhood : || 
No; with a hatchet in his hand he warned | 
them again and again to desist. He said | 
to them while entering, “ Get out of my | 
house, you rascals, or [ll split your brains | 
out.” He raised nis hatchet, and continued | 
to warn them against approaching. But, | 
like banditti, firm to their purpose, they | 
persist in their lawless invasion; and, it | 
was not until he was driven to the last re- | 
source, that he employed violence. I do, 
say, Gentlemen, that in such an extremity | 
you will not scrupulously measure the exact || 
degree of force, or the kind of weapon he || 
ought to have employed in his defence. 
These men were thus rightfully expelled , 
from the house. No levy had been made; , 





and the first witness called, who was so) 
anxious to make you believe so, knew that | 


there was none. ‘This was an after con 
sideration—an after contrivance to give an. 
appearance of legality to this scandalous 

invasion of private right. ‘That inventory 

which has been spoken of, never saw the | 
light until after the affray on the 28th of | 
November. But, Gentlemen, the Court 
has stated, that here was no levy; and, no 
doubt, will so charge you. 

Such was the nature of the foree em- 
ployed against the prisoner, and such was | 
the resistance. Severe as it was, it afforded 
no right to Disbrow; and when he came 
with his band of trespassers, the prisoner | 
stood on the defensive, and the Court will | 
instruct you that he had a right to resist. _ | 

Griflin went to the ward court, and found 
three police-officers ; and, after he had in- | 
formed them what had happened, and that | 
he was on lis way to the police for a war- | 
rant, and they had informed him that it was | 
unnecessary, they refused to go on his | 
solicitation. Disbrow then volunteered ; 
and, without any warrant or other legal au- | 
thority, proceeded to the house of the prison- | 
«r. This he had no right todo, There was | 


lated to excite terror. 
were, “ Hlere is the old scoundrel’s axe.” 


'T repeat it, to abandon his rights: 


any person present during an affray, 
while a dangerous wound is inflicted. ja: 
aright, without a warrant, to arrest th: 
offender, but not after the affray has ter. 
minated. And I contend, from the pris 
ciples of that case, that after Griffin, jad 
left the premises, no person had a lesa! 
right of entry without a warrant. A co. 
trary doctrine would be subversive of the 


most important rights of the citizen. {ij 
your duty, by vour verdict. to preseye 
such a rule as will render it hazardous in 
the extreme for any one to volunteer ig 
committing a trespass. 

If the resistance made when Slawse 
entered was justifiable, and so I trust the 


Court will charge you, then the wound 


given could confer no right on those sli 
made the subsequent breach and entry. 
But Disbrow went with five or six others; 
and, according to the testimony of \r. 


| Start, had a stake, and broke open tle 


door. The means employed were calc 


The first word 


The officer then throws off his coat, a 
though he sought and expected a battle 


| Randall had then the hatchet in his hav 
| It was seen distinctly at the time the ho! 
| water was thrown, notwithstanding Grif 

_ would make you believe it was concealed 


This hatchet was the prisoner's only 
weapon. What was he to do? Was! 


‘to have his house breken open by rufiit 


violence, and sit down quietly under ti" 
aggression? He did not commence @ 
attack upon them; he gave them every” 


 dication in his power that he corsicere’ 


them, as in truth they were, trespass 
He warned them over and over to dep" 
He threw hot water; and, it was not 0 
after they advanced upon him, thet he i 
flicted the unfortunate wound. we 
can you, on your oaths, say, that in giv 
these blows he was actuated by that mau 
which consitutes murder ? No, Gentlen* 
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to not, I eannot believe that he intended | or for death. In deliberating on your ver- 
murder. Standing above them, and driven | dict, look not to what yourselves would 
to the last extremity in defence of his rights, have done had you stood in his place, but 
in that trying situation he was not aware of | to what the law would justify. 

she force of those blows. It myst, indeed,|| You will, moreover, consider that this 
be admitted, that every one would not have | crime is laid to the door of one who, during 
done as he did. You yourselves, most | a long life, has done all he could to gain 
probably, would rather have abandoned | a character; and that he is one of the few 
vour right. You would, no doubt, have | remaining men who have spent their early 
deemed this expedient; but this is not a strength in toiling for our independence. He 
question of expediency, but of pure right.) will descend to the grave soon enough 





He always said, that ‘ his house was his | 
castle”? and gave that as a reason for the || 
defence which he made. 

He was a soldier, and, most probably, || 
imbibed that idea during the eventful period | 
af the revolution, in which he took an active | 
part, in resisting a nation of trespassers | 
against a nation’s rights. It is, after all, | 
Gentlemen, a question, which of the parties | 
in this conflict was in the right—which’ 
ought to have surrendered f 

[ have now finished the remarks that I }| 
havetomake. It is but a few days since; 
this aflair occurred ; the prisoner instantly | 
submits to the laws of his country. I 
know the verdict of guilty is short; but, I) 
conjure you, befere you render such a ver-| 
dict, to pause and consider. If, on the one | 
iand, you should think it dangerous, on | 
the score of example, that this old man, | 
now on the verge of the grave, should | 
escape with impuuity, I beseech you, on | 
the other hand, to reflect well on the dan- 
gerous consequences which would arise 
roma contrary example. In the sudden 
emergency to which he was reduced, it was | 
not in his power to have made an imme- 
diate appeal to the law for the assertion of | 
his rights. It is true, he might have sub- 


mitted quietly to the aycression, and after- | 
wards have had recourse, perhaps, to the | 


against a gang of worthless ruflians. ‘This 


without being cut off by an ignominious 
death. 

I think, after all, Gentlemen, that this 
case resolves into this: if you believe that 
he had a right to defend himself, and that 
he was influenced by thst beliefin the resist- 
ance he made, you cannot say that he was 
actuated by malice against any man, and, 
iherefore, cannot convict him of the crime 


of murder. 


Gentlemen, I submit his case with con- 
fidence to your decision. I beg of you to 
reflect, that you are hereafter to answer at 
the bar of a higher and more dreadful tri- 


_bunal for the verdict you are abaut to ren- 


der. Let it be such as your consciences 
here and there can justify. I beseech you 
to weigh this well. Reflect on this case 
carefully, thoughtfully, anxiously. I ask 
‘for my client, at your hands, what you and 
I will ask at the last day—mercy and 
| justice. 

| Ogden summed up the case to the Jury 
on the same side, and assumed the same 


! * . . 
| ground of defence which had been occupied 


iby his associate counsel. 


|| “Van Wyck addressed the Jury to the 


following eflect : 

| Gentlemen, 

| From the facts in this case, as they have 
appeared in evidence, I shall endeavour to 


miserable remedy of an action for damages | show you that this is a clear case of wilful 
| 


the law does not require; and, by pursuing 
thie contrary course, of defending his house 
and tamily from a sudden invasion, can you 
oclieve that he was actuated by malice. 
He defended himself when he considered 
that he had a right to doso. The laws of 
‘ls Country gave him that right; and, under 
the circumstances of peril to which he was 
suddenly reduced, surely, Gentlemen, you 
are not scrupulously to measure the exact 
degree of force which he ought to have 
employed. He is now on his trial for life 


murder. It has been represented to you 
that to convict this man of that offence, 
would be the destruction of civil liberty. 
| But ih this case, the prisoner has wantonly 
\taken away the life of a fellow citizen 5 
\and civil liberty would, indeed, be sacri- 
| ficed, if, by any means, such an offender 
! should escape punishment. Human blood 
‘is justly held dear and precious in the com- 
‘munity; and, when wantonly and inhu- 


| 


manly shed, must be avenged. I have 
‘read to you some law, and intended te 
| have called your attention to more author- 








od 


58 


1 
ities, but I do not now consider it necessa- | 
ry ; for all judges, and writers on the subject | 
of homicide, have agveed, that all cases 01 | 
killing amount to murder, unless some cir- | 
cumstances attending the act reduce it to 
manslaughter, or justifiable homicide ; and, 
that when the act is proved, it is incum- 
bent on the prisoner to make out his excuse 
or justification. Where a man is attacked 
by a robber, he has a right to turn upon 
the assailant and slay him. In sudden 
affrays and quarrels, if death ensue in the 
heat of passion, it may be manslaughter. 
And in the case where a trespass is 6om- 
mitted on a man, he has a right to resist 
with force; but he is not permitted to make 
use of a deadly weapon, unless when life 
is in danger. 

Look at this case, and you will see 
that from the beginning, and throughout 
the whole transaction, the prisoner was 
an aggressor, and that his conduct is 
marked with every circumstance of aggra- 
vation. The officers having an execution 
against him, call civilly at his house, and 
he promised to pay it in a week. They 
showed him every indulgence. They did 
not take the property, as they had a right 
todo. Still they ought to have made the 
levy; but this they omitted, only through 
courtesy to him, relying on his assurances 
of payment; and they left the house in a 
kind and friendly manner. They did not 
take the goods. It was decorous in them 
not to do so. 

They came again and again for the 
money or the goods, found the door se- 
cured, and met with evasive answers. 
The officer came with the impression, that 
he had levied on the property, and so told 
the woman. 1 admit there was no actual 
Jevy made; still the officer thought the 
levy was made, and that he had a right to 
take away the goods. The prisoner was, 
and had been all the time at home. He 
knew the officers well: he knew what they 
came after; and that it was only to favour 
him that they had not levied on and taken 
away the goods in the first instance. I 
admit that * a man’s house is his castle.” 
But what then? The Jaw was open for 
his redress. They came into his house, 
and what was his conduct? He threatened 
to split their brains out, and advanced to- 
wards them with rage and violence, swing- 





ing his hatchet! He had a legal right, it 
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is true, to put them out of his house, and he 
might have used a cane to drive them gut. 
but all the old maxims about castles cay 
never justify or excuse the use of a dearily 
weapon on such an occasion. What right 
had he to do this? There is no such |xw 
in any code or book, nor is it written in ihe 
hearts of men. But, he pressed on two 
unarmed men in their retreat, struck a 
blow with a deadly weapon, cut off the 
artery, and inflicted a deep and dangerons 
wound. It was a dangerous wound; avd 
when the prisoner struck that blow, he 
placed himself out of the pale of the lay, 
and became a violator of the public peace, 
It is the duty of every man who is present 
when a dangerous wound is inflicted, to 
arrest the offender; and it was, theretore, 
the duty of Griffin, who was present whea 
that wound was given, to arrest him, on bis 
return with sufficient force, and have him 
secured. 

It has been said or insinuated by the 
Gentlemen, that Griffin, having been out 
of sight after the wound was given, had 
right to arrest the prisoner without a war 
rant. That is not the law, and so | think 
you will be instructed by the Court. It 
was not necessary that Griffin should go - 
for a warrant. ‘The inflicting of a dao 
gerous wound is placed on the same footing 
with a felony, and it is so decided in the 
very authority read by the opposite side, 
from the 11th of Johnson’s Reports. There 
is a distinction laid down in the authority 
between a mere trespass or breach of the 
peace and a felony, or the infliction of a 
dangerous wound. In the latter cases itis 
not only the right, but the duty of every mat, 
without warrant, to arrest the offender. 

Griffin having set two persons to watch 
the house, was proceeding to the police lor 
a warrant, when he met two police officers, 
who knew the law on this subject, and 
they advise him that a warrant is not 
necessary. They being engaged, he soon 
after met with the proper officer to accot- 
pany him, the constable of that ward, and 
known for a long time as such. It was 
his duty to go, though his life might be en- 
dangered. It is the business of this uselil 
set of men to go and expose themselves 
frequently to the most dangerous situations, 
and even to death itself ; and when they are 
in the line of their duty, they merit the pl 
| tection of the law. 
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Disbrow set out immediately while the || mate exercise of his duty, will lay his 

shine was still fresh; while the man was } death at your door. 
«till bleeding from the prisoner’s outrage. | It is said the prisoner is old. It is the 
The officer set out; he had the law with || more to be lamented that he should, in this 
him: and he had the fact that a dangerous | manner, take away the life of an old neigh- 
wound had been given. It was not a mere || bour, who came in the regular discharge 
suspicion of felony or breach of the peace, | of his duty, in a character in which the 
an! no notice was necessary. But some || prisoner had long known him. Old as he 
potice, it is certain, was given. Seme || was, if he felt no reluctance, no remorse, 
words, which the witness does not recol- || in committing this outrage, you, Gentlemen, 
lect, passed between the deceased and the | ought to have the less scruple in doing 
woman at the window. | your duty promptly and fearlessly. 

{tis not wonderful he should not have! If, in this case, the deceased had been 
heard the words ; his business was to act, '|\a mere private citizen, there might have 
and his attention was directed to other) been some question whether the offence 
objects. There was, however, enough || committed amounted to murder ; yet, the 


said to give notice of what they wanted. | killing of Disbrow, a known officer, in the 
Unfortunately, Gentlemen, we have not | discharge of his duty, by the prisoner, 
here the best witness, who could inform us, clearly amounts to that offence. That 
how fully the notice was given, and demand | useful class of men, so necessary to the 
made. He has gone to his grave; and | preservation of law and order among men, 
Foster, the other wounded man, is still too | without whose exertions no remedy could 
unwell to be here. But enough is be- | be obtained in the details and practice of 
fore us without them, to show that he knew | civil government, ought to be protected in 
their business. He knew well what he had | the discharge of their duty by that com- 
done; he had barred up his doors; and for || munity for whose peace and safety they 
no other purpose but to keep out the offi- || live a hard life, and run daily hazards. 

cers of justice, whom he knew would come | I did intend, Gentlemen, to read other 
toarrest him. They did come; and they law, and produce other authorities, but I 
found it necessary to break open the door. || consider that it would be a waste of time. 
Under the circumstances, I do say, that a|| There cannot be stronger nor better law 
notice or demand of admission was not || than that written in your own hearts ; and 
necessary ; for, in the language of Foster, unless you hold the blood of your fellow 
the house of the prisoner ought to have || men precious, most deplorable will be the 
been treated as a den of robbers and mur-|| state of society. Shall it be said, that 
derers. Disbrow, unfortunately, found the || where a mere trespass has been committed, 
axe of the prisoner in the hall, and thought t suppose it to be fifty times more aggravated 
this was the only weapon the prisoner had ; | than in this case, that a man’s life may be 
and, but for this impression, that officer | taken, and that too in a country of laws? 
might still have been living. He took off, Loss of property may be remunerated; 
his coat, and laid down the axe, which he | but life, when destroyed, cannot be re- 
might have used effectually for bis own | stored. 

protection, had he anticipated an attack | I shall now leave this case te you, and 
from the prisoner with a deadly weapon. || shall say nothing as respects the prisoner’s 
He saw the officer, long known as such in | character or age. Most unhappy it is for 
the ward, advancing unarmed, and requiring | him, that he has lived so long and good a 
him to surrender ; yet this prisoner has | life as is pretended, and should now stain 
the cruelty and ferocity of heart to strike || it so foully by the commission of such an 
him, defenceless as he was, with a hatchet, | awful deed. I now leave the case with 
through the brains! | you, and I hope you will discharge your 


ra 


Can it be possible, that a Jury of the | task according to the obligation of your 











country can say, that such conduct is not! oaths, and the great duty you owe to 
indicative of malice, and that of the deepest || yourselves, to this community, and to the 
malignity ? No, Gentlemen, let this Jury, | world. 

under such circumstances, acquit, and the | Judge Van Ness then addressed the Jury 
next officer, whe is murdered in the legiti- || to the following effect: 


ts 
ile eo | 
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Gentlemen of the Jury, | 

It has now become my duty, on behalf of | 
‘this Court, to call your attention to the | 
nature of the accusation against the pri-| 
soner at the bar: to remind you of the ma- | 
terial facts which have been proved on the | 


\\the fact. This you are not permitteg ;, 
do in civil cases, because, from their nature 
they are more difficult and complex, 

I shall now, Gentlemen, according 4) 
my best judgment, assist you in taking 
general view of the facts. There was, ; 


trial, and to inform you of the principles | 
of law which are applicable to the case as | 
it stands before you. You have been teld, | 
Gentlemen, and truly, that you have to! 
perform a very solemn duty. Every one_ 
acquainted with the human heart, will ac- | 
knowledge, that even in cases where the 
crime of murder is most clearly proved, | 





still it requires a very great degree of firm- | 
ness in the Jury to pronounce a faithful 


seems, a judgment obtained in one of th. 
ward courts in this city, against the py. 
soner, on which there was an execution jy 
the hands of Mr. Slawson, one of the mar. 
shals. He went to the house and saw the 
prisoner, who said, that the execution care 
unexpectedly, since he had sued out , 
certiorari; and, therefore, did not see hoy 
an execution could issue. When the officer 


| explained to him how it was obtained, the 


oe ps —- ne segs tong ~~ i prisoner re to arrange the busities 
of your officers has been slain: that a wife | in a week, « ; ni 
h + shoe ec teg aar yer lig tae | : Tad ek, and the officer then went away, 
ae ’ “ nage = pape usband, | leaving the property with the prisoner 
and “y ren a y of a father. And | without making any levy. Slawson did 
though it is true, that you are not to be in- ! nothing more than inform him, that this 
sensible to these considerations on the one | execution was in his hands. About a weet 
side, and that on behalf of the prisoner, afterwards, he went back and spoke with 
all your feelings of mercy are invoked, so’ this woman, who is said to be the wile of 
on ~ other, 9 are not to lose sight of the | the prisoner. She then stated that the pri- 
pone xc age tage Beng-ve ng, - peo | — ~~ eg town, = ‘a. call and 
ave : to do with || settle it before he came back. When the 
your verdict. ‘The main question for you } officer came again, and J think this was oa 
is this: are you satisfied that, applying the ! the 27th of November, this woman tolda 
law to the case established in evidence, the similar story, and said something about his 
sg . _ang fy the crime pi \ a the sloop. At another time, and on 
ie indictment? If so, you are bound by || the 28th of November, she said that li 
. . +] ; - ” >] c ’ 
every consideration of duty to say so; and | had gone into the country. The suspicivs 
if you are not satisfied of this, you are) of the officer was justly excited. And tle 
bound, in like manner, to acquit him. |! money not being paid, he goes with tie 
But if you think the crime of murder not |, witness wl an * Mens : 
. ; hot}, witness who was first examined; thes 
Oy a aay ge arees, |) broke open this house, and the first ques 
whether you will convict him of the minor | tion of the law that arises is, whether the 
offence of manslaughter ; for you ought to breach was lawful? I have no hesitatiot 
know, Gentlemen, that though he may not | in saying, that it was unjustifiable and ille 





in your opinion be guilty of murder, you |, 
may still on the same indictment convict |) 
him of manslaughter, if you find that there || 
is sufficient evidence. 

As to the definition of murder, it has 
been read te you from the books, and I need | 
not repeat what has been read. | 


The | 
criminal law of our country is founded 
upon good common sense. There is not | 
much difficulty in understanding the rules. | 
Wherever you follow the guidance of plain 
good sense, you will generally find your- || 
selves supported by the authority of those || 
books; and it is because the law in crimi- | 
nal cases is simple and plain, that juries | 
are permitted to judge of the law as well as 





/manner. 


gal. Even if he had made an invenior’, 
and left it in the hands of the prisoner, ! 
is very doubtful whether that would have 


given him authority to go again and breab 
the house. 


When he went there on tle 
28th, he was certainly acting illegally" 
breaking that house. It appears that the) 


broke open the back door with some vic 
‘lence and entered, and that the prisove 


ordered them out in a very perempt!) 
This he had a right however” 
do. And provided he used only reasonab? 
force, he had a right to put them out, on thei! 
refusing to go. But if Mr. Griffin isto be 
believed, the prisoner, standing on 
stairs, ordered them ont in an abusive m2" 
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or, exclaiming, “ You rascals, out of my 
jouse, or Uwill split your brains out.”” Being 
alarmed, they retreated, backing out of the | 
house. The prisoner followed, striking at 
them with the hatchet, and when Slawson ' 
was near the door, he received a dangerous 
wound in the arm, from a blow aimed at) 
his head. 

Now, you are not trying the prisoner for 


the violence committed upon Slawson ; || 


but. if you believe Griffin, there is not the | 


* 


least justification for the prisoner’s act at, 





| 


that time, for no force was then offered to | 


lin. The officer was retreating, and no} 
danger to the person or property of the | 
prisoner could reasonably have been ap. 
prehended by him. Yet he followed up, 
and struck the officer in such a way, that, 
with his arm he probably saved his life. | 


A question here arises, whether the con- | 


stable of this ward, or any other private 
citizen, had a right to arrest the prisoner, 
vter he had thus struck and wounded 
Sliwson. From the books, you can ex- 
tract general principles only, and be guided 
in their application by similar cases that 
rive gone before. You can have no positive 
and fixed rule for any individual case. 
{ner Slawson had received this wound, 
and retreated out of the house, his safety 
was the first object to which his attention 
wd that of Griffin’s would naturally be 
tuned. He bled profusely ; and if the 
blood had not been stopped, he would 

ably have bled to death. Griffin puts 
iim in the hands of a surgeon, first leaving 
‘person to watch, that the prisoner might 
hot escape, and then went for a warrant to 
the police. It was his opinion, that such 
Wurant was necessary ; but, while on his 
way, he met several officers coming from 
Me court of the tenth ward. They tell 
hin that a warrant is unnecessary, and 
‘it any man may make the arrest. He 
Fequests them to accompany him; but, it 
Pens, they were envaged. le related the 
‘lairto Vr. Disbrow. who was just coming 
tof that court; and, after some litile 
oiversation, he consents, with other offi- 
es of that ward. te go and arrest the pri- 


ter. And now again, a question arises, 


| the delay was to be incurred, of going for 


and coming with a warrant, the prisoner 
might have escaped, and public justice 
have been evaded. 

Where a dangerous wound has been in- 
flicted in the presence of witnesses, if they 
are first obliged to go to procure a warrant 
from a magistrate, before any one could 
detain the party, the escape would be ren- 
dered so easy, that justice would probably 
be eluded in almost every case. Our laws 
are not made for the city alone, but for 
the country at large, where a justice may 
live far distant from the scene; and, there- 
fore, if every man was not authorised, aud 
indeed bound to arrest a felon, escapes 
would be usual and frequent. 

] consider it, therefore, entirely clear, 
that under such circumstances Disbrow had 
a right to arrest the prisoner, and take him 
from his house, to be dealt with according 
to the law of the land. But whether the 
officer went with or without a warrant, if 


_ the prisoner was quiet and made no show 
of resistance or violence, he ought first 
‘to have demanded the opening of the cuier 
‘door. Admission must, in such cases, be 


first demanded, and retused. And though 


ithe presumption of law is always in favor 


of a public officer, and it is supposed that 


‘| he is doing his duty according to law, yet 
i e > , a > 


‘there must be evidence beyond the mere 


presumption, that admission was asked and 


refused, to authorise the forcing of a door. 


Mr. Griffin says, that when they came 


to the back door, this woman appeared at 
the window inthe rear. All that he can 
say, touching such demand is, that some 
words were “spoken by Disbrow to the 
woman, which the witness did not distin 
ly hear. And I do not think that suffi- 
cient evidence has been produced, on be- 
half of the prosecution, that a demand nad 
been made of admission into the house. 
LT think the officer was mistaken then in 


“t 
t. 
- 


$3 be, ¢ syle 
suppooig, that he was at liberty to break 
| 


} 


open the door; and he must th ore be 


|considered a trespasser, but certamly of 
| the very mildest kicd. ‘i he killing of au effi- 


‘cer in the due execnuon of his duty. ts mur 
der: tor he is clothed with public authori- 


ad the officer a rieht to arrest that man i tv, and protected in his duty by the law. 

vithout a warrant ? 4 think, under these |! But then this means the lawiful exercise of 

reumstanees, that he or any other man, “his duty, an¢ that must he shows. While 

‘da right to co and Jay their hands upon |, the officer was thus breaking thai door, he 

im, in order ty prevent his escape : for if | was not engaged in the lawful exercise of 
=. 9} 
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his duty; and this brings up the most that the deceased was taking off his coay. 
solemn part of the case, and the most | that the axe was laid down, and that there 
serious considerations growing out of it. |, was a pause, and a time to reflect ; they 
It is not true, in my judgment, that an | there is no reason to admit the excuse, tia, 
officer, acting bona fide, even though he | the prisoner acted under the sudden jm. 
gets wrongfully into the citizen’s house, is | pulse of anger. He had before that, told 
therefore exposed to have his brains beaten | them he would split their brains out; and 
out with impunity. After Disbrow had | if you think that when he gave that woud, 
got into this house, he first takes up an | he was actuated by a murderous intent, not. 
axe, and unfortunately, and perhaps inno- | withstanding the house was illegally entered, 
cently, makes use of improper language. | it would be murder. If he was even actin: 
That was an indiscretion; but it is due to | in defence of his person and property, yer 
the memory of that man to say, that hav- | if with a felonious and desperate intent, he 
ing heard of the wound inflicted with the | takes away the life of a fellow creature, i 
axe, there was great reason for his ex-' is murder. But if in defending his person 
pressing himself with warmth. He found | and property, he did not intend to take 
the axe, and says, “ Here is the old scoun- || away the life of any man, then he ough: 
drel’s axe;’? and, no doubt, thought that |! not to be convicted of murder. 
it was the weapon with which he had; Now as to the question of manslaughter 
wounded Slawson, and that the prisoner | I have made up my opinion on this sub 
had no other weapon. Disbrow found this | ject, which I feel myself, in duty bound, 
old man at the head of the stairs, throwing | to express, though not for the purpose oi 
hot water, and telling them, that if they | influencing your verdict ; for you, Genie 
came near the stairs he would split their | men, as | mentioned to you before, are w 
brains out. The officer puts down the axe, | judge of the law as well as of the fact. | 
pulls off his coat, and, after warning the should think it a lamentable thing, if this 
prisoner to surrender, advances towards) man were to escape altogether without 
him ; and, when within a step of him, re- | atonement of any kind; for though li 
ceived a mortal blow. Now, upon the) crime should not amount to a murder, lt 
whole, this may amount to murder, or not, || is too dangerous a person to be set at lar. 
according as you shall consider the facts || There was no occasion to justify such vie 
established by the proof. Suppose, when | lence. He was bound to submit to tle 
the deceased was in the act of taking off | laws of his country, and even though the 
his coat, the prisoner had come down, and | laws might be violated in some degree to 
while the officer was thus engaged, the | wards him, he had not therefore a riglit 
prisoner had inflicted this wound. He | use a deadly weapon and to kill. 
coul’ not, in that case, be considered as | And in the cases where a man has this 
acting either in defence of his person or his | right of self-defence, there is a distinctioa 
property ; and such an attack would have || to be observed between private men a 
been, beyond all doubt, a murder. But | public officers. If a robber, for instant, 
you have heard all the circumstances that | should enter your house in the night, a0 
have attended the giving of this wound. || you should know that his intent was felon 
Piiese men go to the house of the old man, | ously to take your property, you wot 
for the purpose of taking him prisoner.’ have a right to shoot him. But here 
He first makes use of hot water against | prisoner was told by. the officer, what!!! 
them. The officer laid down the axe which | purpose of their coming was; and the ol 
he had taken up, and going up stairs with- | rage committed by the prisoner, Was net 
out any weapon The prisoner, as they ad- | necessary for his defence. 
vanced towards him, and when the de-| ‘Three witnesses say, that the oflicerca™ 
ceased was within a step of him, gave to | within a foot of the prisoner before they" 
one of them a wound, likely to take away | the hatchet; while another witness st! 
his life, and to the deceased another, that | that he saw it distinctly in the prisoners 
put an end to his existence in a few days. | hand, while he was throwing the hot wa 
If you should conclude, frem the evi-'| Now upon these facts, and the law whi 
dence you have heard, that the prisoner i I have thus stated to you, you will have! 
was frequently admonished to surrender; || decide whether the prisoner at the bare 
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guilty 5 and if so, whether his crime be 
murder or manslaughter. 

If, however, you think that this man 
1S either justifiable or excusable, you will 
of course acquit him, but if you are not 
convinced of this, you are bound to con- 
vict him either of murder or of man- 


slaughter. If you think his resistance was 


lawful, and that the violence he used was 
not disproportioned to the necessity of the 
occasion, you will acquit him altogether. 

The Jury retired, and after a consulta- 
tion of about ten minutes, returned a ver- 
dict of manslaughter. 

On Wednesday the 13th day of Decem- 
ber instant, the prisoner was put to the 
bar; and, on being arraigned for sentence 
by Mr. Wyman, the clerk, in the usual 
form, addressed the Court to this effect: 

[am one of the old revolutionary sol- 
diers, and have spent the early part of my 
life in the service of my country. I am 
now sixty-six years of age, and have not 
loig to live. When this unfortunate affair 
took place, I had no malice towards any 
man. They broke open my house, and 
entered in a riotous manner, when I was 
peaceably at home. I gave them warning 
over and over again, and told them my 


purpose if they persisted. 1 considered | 


my house as my castle, and thought I had 


aright to defend myself; and I think it, 


very hard that I should be imprisoned for 
what I have done. 

Judge Van Ness then pronounced the 
sentence of the Court upon the prisoner to 
the following effect : 

_ Arunah Randall, in pronouncing the 
judgment of the Court upon you, I shall say 
but a very few words; for, from the infor- 
mation we have concerning your past life 
and characters; 1 am convinced that to 
attempt to move your obdurate heart to re- 
pentance, or to excite in you a due sense 
ul your awful situation by any thing I can 
say, would be in vain. You are a hardened 
aid abandoned old man, lost to all sense 
t moral and religious obligation. You 
‘re now tottering on the verge of eternity. 

ou must shortly appear before another 
tibunal, where the spirit of Disbrow will 
is up in judgment, as your accuser. You 
‘ave made the wife of one of your neigh- 
bours a widow—his children fatherless. 
‘ou have hurried him, in the vigour of life, 
“Iprepared to his grave; and you have in- 


1635 
| flicted very dangerous wounds both on 
| Slawson and Foster. Should it be the will 
| of Him who sustains the lives of us all in 
} his hands, that they should die of those 
| wounds within a year, their blood will be 
| at your door, and you may again be brought 
to trial for your life. On this occasion, 
your offence commenced with a fraud upon 
| Slawson, and was consummated in blood. 
| Your conduct throughout the whole of this 
| transaction was marked with a cruel fe- 
|| rocity, almost without example in this coms 

munity. You are covered with blood. You 
| have been brought up in a Christian coun- 
_ uy, where the word of God is read and be- 
_ lieved, and atonement through the merits of 
| his Son taught, as the only means of salva- 
tion. You have heard from your childhood, 
| that “ He that sheddeth man’s blood, by man 
shall his blood be shed ;” yet, you have 
not profited by these advantages, and it 
appears before us, that without any regard 
to decency, or the opinion of mankind, 
| you have lived with a woman, to whom it 
|is uncertain whether you were married or 
not, a dissolute and abominable life. You 
are a poor, solitary old man. Hereafter 
| you are not to mingle in society. You are 
'no longer to associate with your proffigate 
companions. Your heart is vow hard; 
and, through the whole of your trial, no 
sigus of contrition for the deed you had 
|| committed were evinced by you. You seem 
‘to rely much on your revolutionary ser- 
| vices; and, no doubt, this consideration in 
'some measure influenced a verdict of man- 
| slaughter in a case, the prominent features 
of which are, in my opinion, strongly 
‘marked with that malice which brings it 
| very near the crime of wilful murder. But, 
| be assured, that the time will come, when 
| you will remember these words, and, in 
| your confinement, they may ailord you 
\some consolation. The time will come 
when your heart will fail you; your body 
‘waste, and your strength decay. During 
‘the confinement to which we are about to 
consign you, there will be ample time for 
| repentance. We have thought it right, for 
| the offence of which you stand convicted, to 
I order and adjudge, that you be confined in 
|\the state prison, at hard labour, for the 

term of ten years. And here my duty as 
|| a magistrate, towards you ceases: but, as 
a man, I earnestly exhort you to repent of 
| your sins, and prepare to meet your God 
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Before Him, neither services nor profes- | 
sions will avail you. Your doom will be 
irrevocable; it will be just. During the | 
remnant of your miserable days, strive to | 
make your peace with Him, and for re-| 
demption through the Saviour. 
fountain which cleanseth from all sin; and 


I earnestly recommend you to apply to | 
Let this be your un- |, 
ceasing object ; and, during your remaining | 


Him for pardon. 


pilgrimage on earth, endeavour to expiate 
the enormous offence of which you are 
guiltv, by sincere contrition and repent- 
ance. Ihave done with you. I hope that 
what I have said to you may be attended 
with some advaatage ; if not, [ am con- 
scious of having discharged my duty to a 
hoary headed, miserable old man.* 


AT a COURT of GENERAL SES. 
SIONS of the Peace, holden in and for 
the City and County of New-York, at 
the City-fHall of said City, on Jlonday, 


the 4th day of December, ia the year of | 


our Lord one thousand eight hundred 
and twenty. 
° PRESENT 


‘The Honourable 


CADWALLADER D. COLDEN, 


Mayor. 
SAMUEL TOOKER and ? 
STEPHEN ALLEN, § 


P. C. Van Wyck, Dist. Ait. 
J. W. Wyman, Clerk. 


Aldermen. 


(GRAND LARCENY—CONFESSION—PRAC- 
TICE—EVIDENCE. 


BERTHINA TUCKER, alias BON- 
KOVEN’S Case. 


Van Wycx, Counsel for the prosecution. 


. Pa 
Price and Puoenix, Counsel for the pri- 


soner. 





* We have « t I I i 

_We have understood, that when the prisoner had 
arrived at the state prison, and the keepers were pre- | 
paring him for confinement, in the usual way, by | 


shaving off his hair; as the locks fell, he took some |! 


an his han and burstin 
I think that the 
this,” 


g into tears, said, “ Little did 


He is the | 


se gray hairs would ever come to || 
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\| One indicted for a feiony musi sit m the prisons 
ct 


| box during trial, unless on bail; in which case 4 
| or she may sit by his or her counsel. 
| A confession made under the influence of threats, 
| promises of favour, is not to be received : but th 
fact of finding goods, in consequence of such ep). 
fession, and by the showing of the prisoner, ; 
good evidence, that being a fact independent ¢: 
such confession. ; 
The admission of testimony at any stage ina eriniys) 
case, rests in the sound discretion of the Cour: and 
where the testimony had closed on both sides, ial 
the counsel for the prisoner, in his remarks to the 
Jury, insisted on an acquittal, because the dis; 
attorney had not proved that the property belopge 
to the persons mentioned in the indictment. {ty 
held, that he might recall and examine the priveiya) 
witness in the case to that point, inasm } as ths 
omission, during his previous examination, was tic 
result of mistake. 


} 
\ 





The prisoner was indicted for grand 
| larceny, in stealing one piece of silk, of 
, the value of $45. the property of Ezrlicl 
| 1. Moore and William S. Moore, on the 
|} 27th day of September last. 
| ‘The prisoner had been bailed, and when 
‘brought to trial, on the 15th instant, she 
was about being put in one of the prisoner’ 
|boxes, where felons are usually placed 
| during trial. 
| ‘Lhe Mayor intimated to the counsel, that 
| although for some time past the Court had 
| seen fit to adopt and adhere to a genera! 
| rule, that every one charged with a felony, 
| without discrimination, should be placed 
in the box during trial, yet he was aware 
| of the hardship of such a rule, as applied 
| toevery case. The reason of the rule was, 
| that the salety of the prisoner during trial 
‘might be insured. The Court had lon 
 coutemplated the adoption of some other 
rule, less rigorous and more consonant 
with the principles of humanity; and, a 
‘length, had determined, that all persons 
| charged with a felony, and who were wet 
bailed, should sit in one of the prisoner’ 
boxes, during trial; while ghose who were 
out on bail, might have the privilege o! si 
ting by and instructing counsel. 

A general rule to that effect was entered 
in the minutes by Mr. Wyman, according 
to the direction of the Court. 
i:zekiel I. Moore, on being sworn, test 
fied, that on the day laid in the indictment 


' he lost from his store a piece of silk, con 


taining about sixty-four yards, which le 


| advertised; and, having ascertained thal 


information had been lodged at the polit 
that some silk of that description had bee 


sold by Mrs. Covert, the prisoner’s sist 
Mr 


j 


} 


iat 87 Division-street, opposite to 








CITY-HALL RECORDER. 163 


! 
Pisott’s, procured a search-warrant, and 
wii one or more police-officers, searched 
occupied by Mrs. Persani, found seven 


yards. and Mr. Pigott gave him jaformarion, | 


shat tere were fourteen yards in his house, 
a!) which silk was sold by Mrs. Covert. 
About this time,a Mrs. Gender, from John- 
street, came up there, and alleged that she 
had lost silk, and said that Mrs. Covert 
had taken itaway. Mrs. Gender, with the 
witness, then went to the house of the pri- 


il soner, in Orange-street, to look for Mrs. 
Covert, but did not find her, as she had 

ne to her house in Division-street. The 
d witness procured two police-officers, and 
af weat with them there. Mrs. Gender, on 
él luoking at the patterns, said it was not her 


re ilk, and Mrs. Covert alleged, that she got 

tfrom her sister, the prisoner. The witness 
z) iien went with the officers to the prisoner’s 
re house, in Ovange-street, and received word 
s from her children, that she had gone into 
ed the country ; and, at other times, different 

siories. At length she was found by the 
at witness, in a house next to that occupied 
a byher. She was brought to the police- 
al office, and Mrs. Covert being there, they 
¥, mutually accused each other of selling the 
uf silk. The prisoner was exainined by Jus- 
re tice Christian; and, shortly afterwards, 
ed the witness was told by that magistrate, 
aS, who had conversed with the prisoner in 
ial confidence, that she would confess the 
ng matter to him; and, having retired into a 
ier separate apartment in the police with her, 
ant she began by imploring the witness that he 
at would be easy with her, if she confessed, 
ons and he told her he would, as all he wanted 
vet was his silk. She then said, that she had 
y's parents who had taught her better, but the 
ere Devil tempted her to steal it. The wit- 


uess then went with her to a house in 
Chapel-street, and got fifteen yards, cut in 


red Wo pieces, which she acknowledged that 
10g “it had sold, and offered to pay the per- 
ls to Whom she had sold it. In fine, 


‘wonch information derived from the pri- 
Swuer, the witness obtained the whole ot 
us silk, thus divided into patterns for 
“ses, 204 sold by the prisoner to dif- 
ent persons. 

in her examination in the police, it is 
stated, that the examinant has passed by 
me hame of Bonkoven, because Thomas 


onkoven boards with her. She did not 


re 





N 








give Jane Covert any silk, nor has she had 
any silk in her house in six months. She 
bought the best part of a piece of silk, 
which she gave Mrs. Covert at a store in 
Vearl-street, and did not receive a bill. 

John Chatfield, a clerk in the store of 
Messrs. Moore, on being sworn, testified, 
that about ten minutes before the piece 
of silk laid in the indictment was stolen, 
the prisoner came into the store, where he 
was alone, and purchased a dress of silk, 
which, without paying for, she left, and 
directed that it should be sent to No. 100 
Bayardestreet. About five minutes after 
she had gone, he missed the piece of silk ; 
and, when the young man belonging to the 
Store came in, the witness went with the 
dress in search of the place where she had 
directed it to be left, and no such number 
could be found. 

This witness further proceeded to state, 
in confirmation of the testimony of his 
principal, in what places pieces of silk 
were found ; and, particularly, that in con- 
sequence of information derived from the 
prisoner, he went to a house in the Third 
Avenue, which is in the suburbs of the city, 
and found seven yards. 

Phoenix summed up the case on behalf 
of the prisoner, and was followed by Price, 
who in the course of his remarks to the 
Jury, insisted that they could not convict 
the prisoner, because it had not been 
proved that the property laid in the in- 
dictment belonged to Ezekiel I. Moore 
and William S. Moore. It was also 
strenuously urged, that the confession made 
to the principal witness ought to be dis- 
carded, because it was made under the in- 
fluence of a promise ; and that, independ- 
ent of that confession, there was not suffi- 
cient evidence to charge the prisoner with 
the possession of this silk. 

After the counsel had concluded his 








remarks on the testimony as it then stood, 
Van Wyck offered to prove by the princi- 
pal witness, that the silk was the property 
of Ezekiel 1. Moore and William S. Moore. 
Price objected to this evidence at this 
stage of the case, on the ground, that ina 
criminal case, and against mercy, such a 
defect in the testimony ought not to be 
| supplied. ~ 
| ‘The Mayor said, there was no positive 
rule applicable to this case, which would 
_ prevent the admission of this testimony 
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‘This a matter resting in the sound discre- |) 
tion of the Court; and though there are’ 
many cases where the Court would not) 
consent to open an examination at this 
stage of the case, yet where an omission | 
to produce important evidence manifestly 

appeared to be the result of inadvertence | 
and mistake, he would not consent to its | 
exclusion. There is no other rule with | 
which he was acquainted, applicable to a| 
case of this description than this, that the | 
Court, in their decisions, should endeavour | 
to do substantial justice; and, in the! 
opinion of the Court, it would not be doing | 
substantial justice to prevent the district | 
attorney from asking Ezekiel I. Moore. 
whose property this was. At the same 

time, the counsel for the prisoner are, 
at liberty to produce counter testimony, | 
and to sum up upon the additional tes- | 
timony. | 

Ezekiél I. Moore, on being again called | 
on behalf of the prosecution, testified, that | 
the silk belonged to himself and his brother, | 
William 8S. Moore, as partners. 

After Van Wyck had summed up the 
«ase, the Mayor, in his charge to the Jury, | 
instructed them that although a confession | 
made under the influence of threats, or pio- 
mises of favour, was not to be received, 
vet, if property be found by reason of such | 
confession, and by the showing of the pri-| 
soner, that fact being independent of the | 
confession, is good evidence. And, he} 
left it to the Jury, under all the circum-| 
stances of the case, to determine, whether | 
the information given by the prisoner of| 
the various places where the silk was found, | 
and her offer to pay for the silk in Chapel- | 
street, did not afford a just ground to infer | 
that she had the property in her possession. 
He brought to the view of the Jury, the 
strong circumstance of her having been to 
the store,and purchased a dress of silk about | 
ten minutes before the piece was missed, and | 
of her having directed the dress to be sent to | 
a number in Bayard-street, which could not | 
be found. In the absence of all testimony, | 
continued the Mayor, are we not bound to | 
believe that she never lived there. In the 
conclusion, he put it tothe Jury, whether, | 
laying the confession made to Moore en-' 
tirely out of the question, there was not ' 
sufficient testimony to show that she had | 





possession of this property. Ifso, is she. 


of evidence, bound to account for such 
session? Has she done so ? 
The Jury acquitted the prisoner, 


pos- 


(COUNTERFEITING-—UNNECESSARY Atcr. 
MULATION OF TESTIMONY, ) 


TIMOTHY CONNER’S Case, 


Van Wyck, Counsel for the prosecution, 


PxHoenix, Counsel for the prisoner, 


Where there is ample testimony, which is not impeact.- 
able, to support that which is necessary to estabis 
to produce additional testimony, but of a coptrary 
character, may destroy the case, especially if ths 
additional testimony be relied on. ? 


The prisoner, a lad about seventeen 
years of age, was indicted with one Jy. 
drew Bradon, for passing and having iy 
possession, with an intention of possirg, 
two S2 counterteit bills on the Mechanic's 
and Farmer’s Bank of Albany, both being 
of the same number (3919) and of the 
same letter (X.) 

The bills having been proved to be coun- 
terfeit by unimpeachable testimony, the 
following facts, in the first instance, ap- 
peared on the part of the prosecution by 
testimony of the same nature: 

The prisoners went together to the gro 
cery store of Samuel Beadle, in Grand 
street, near the East River, on the eveniug 
of the 31st of September last, and Bradon 
called for two glasses of liquor, which were 
drank by them, when he presented one oi 
the bills laid in the indictment to Beadle, 
who went to a neighbouring store kept by 
Jedediah H. Sayre, and obtained of him 
the change for the bill, and paid it to the 
prisoners, who departed. In about a 
hour afterwards, they came to the store 0! 
the latter gentleman, called for two glasses, 


which they drank, when one of the pr 


soners laid on the counter to get change, 
the fellow of the same bill before passed a 
Beadle’s. Sayre knew or suspected it 10 
be bad, and told them that he did not like 
the bill, when Conner said, that he knew 
it to be good. Sayre, recollecting that be 
had changed a bill on the same bank, a 
one of the same denomination for Beadle 
went to his store, and asked him whether 
he should know the men who passed that 


not, according to one of the plainest rules || bill if he should see them. Beadle # 





rr 


— ——— —.e -6@ 68 eo + ot 86 CS of rer 


es ao oma, Cy 


~~ ~~ pee if 045 & 





ug 
on 
re 


le, 
by 
im 
he 


af 
05, 
tie 
ed, 
Jat 
tO 
ike 
new 
+ he 
and 
dle, 
ther 
that 
ane 





THE NEW-YORK 


wered in the affirmative, and went with || 
Savre to his store, and immediately recog- | 
nised them. Conner then paid for the liquor, | 
and wanted Sayre to deliver him the coun- | 
terfeit bill, which he refused to do. A) 
watchman was then called, and, on search- | 
inz the prisoners, silver to a small amount | 
was found on both of them. Bradon said, | 
that Conner had given him the two bills. 
to vass, and was to give him a half dollar | 
f- vassing each bill; but Conner denied | 
} 


cs 


2 


| waving any concern in passing the | 
b. | 

te the introduction of this testimony, l 
i »s called as a witness on behalf | 
‘ution, and gave a relation of | 
‘learly evinced that he knew | 

.d when they were passed ; 








a ) cD, in its essential parts, was | 
D » rated by other testimony, and, | 
a the plain rule of evidence in | 


€ | cases, not entitled to credit. 
imount of it was that the witness, | 
at the grocery store of Timothy Sullivan, | 
in Lombardy-street, saw Couner, who in- | 
duced him to go to Corlaer’s Hook; and, | 
on the way there, gave him a pocket-book, | 
containing the $2 bill passed at Beadle’s, 
oieving him, a half dollar for passing it; 
and, that having succeeded, Conner took the 
change, and paid the witness the sum | 
promised, and proposed to him to go to || 
Sullivan’s for more money of the same || 
kind: that they then went there, and | 
Conner gave Sullivan the change, and re- || 
ceived another bill, and they then returned | 
and passed it to Sayre, as before related ; | 
and yet the witness did not know the bills | 
to be bad. 
_In summing up, the counsel on the one | 
side, contended, that Bradon’s story ought | 
uot to be believed by the Jury, while on! 
“s other side it was admitted, that unless || 
‘hat testimony was believed, they could | 
wot convict the prisoner. i, 
he Mayor, in his charge, recapitulated |' 
the facts in the case, independent of the |) 
testimony of Bradon, and left it as a ques- | 
ton for the Jury to determine, whether |) 
those facts alone were not sufficient to show, || 
a the prisoner kuew the bills passed to r 
¢ counterfeit, and that he was aiding, | 
abetting, and assisting in passing the bills. 
And he also left to.the determination of the || 
we the question, whether Bradon was to 
* believed. If he was, there was no| 





} 
' 


Miys 


doubt but that Conner knew the bills bad. 
and was concerned in passing them. 


The Jury acquitted the prisoner. 


—— ee 


(BURGLARY—GRAND LARCENY.) 


JOHN SMITH, WASHINGTON TAY- 
LOR, and WILLIAM M‘MURRAY’S 
Case. 


Van Wyck, Counsel for the prosecution. 


Price, Counsel for M‘Murray, Scorr, 
for Taylor, and Ropman, for Smith. 


In burglary the ownership must be laid in the indict 
ment in him who has an interest in the premises 
broken, either as owner or occupant. 


The prisoners were indicted for a bur- 
glary, in breaking and entering the dwel- 


ling-house of John Richardson, ou the night 


of the 25th of November, and stealing a 
quantity of dry goods, specified in the in- 
dictment, amounting to more than $25, 
the property of John Pell. 

The facts in brief were, that the store 
in the occupation of Pell, at 158 Chatham- 
street, having a door in the back part lead- 


ing into an entry, communicating with the 


upper part of the house occupied by Rich- 
ardson as a dwelling-house, was broken 
and entered on the night of the dav charged 
in the indictment, and the goods stolen: 
and, soon after, by the vigilance of Hays 
and other police-ollicers, separate parcels 
of them were traced to the dwellings o! 
the prisoners, or found in their posses- 
sion; and their several examinations in the 
police left no doubt but that they were the 
felons. The door leading into the entry. 
at the time the felony was committed, was 
bolted on the inside, and had not been used 
as a communication for some time thea 


past; and Richardson, who hired his 


apartments of Mrs. Pell, had no interest 
whatsoever in the store. 

Yhe counsel for the prisoners insisted, 
that the ownership of the house was not 
properly laid, inasmuch as Pell, whose 
store was broken, and. Richardson, the 
vecupant of the dwelling above, held by 
separate and distinct tenancies. ‘lo this 
point, Scott cited and read a passage from 
3d Vol. Chitty, p. 1097. 

On this principle, the Mayor charged 
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the Jury, who acquitted them of the bur- 
glary, and convicted them of grand lar- 
ceny ; and, on the last day of the term, Smith 
was sentenced to the state prison for five 
years, Taylor for seven, and M‘Murray 
for fourteen years. 

In pronouncing sentence, the Mayor re- 
marked with regard to Taylor, that no 
longer ago than the 14th of October, he 
was discharged from the penitentiary ; and, 
with regard to M‘Murray, that his case 
was extraordinary, that he was as treach- 
erous as he was felonious. About six 
months ago, by the mercy of the govern- 
ment, he had been admitted as a state’s 


evidence against several persons charged ' 


with burglaries and grand larcenies ; that, 
on their trial, his testimony showed that he 
was full as culpable as any of them, and 
they were consigned to the state prison; 
that, shortly afterwards, he was convicted 
of conspiring to break the bridewell, and 
was sentenced to the penitentiary, from 
whence, by some unaccountable means, he 
had been discharged by a pardon. And 


ina weck after his discharge, he is here | 


again ! 


{ASSAULT AND BATTERY-——-REGULATIONS 
OF TIE BOARD OF HEALTH. 


THOMAS SLOVER and ALFRED P. 
EDWARD’S Case. 


Van Wyck, Counsel for the prosecution. 
Harcu, Counsel for the defendants. 


An assistant to the Board of Health in the due exe- 
cution of the duties of his office, uader a procla- 
mation of the Mayor of New-York, prohibiting 
communication between that city and one where a 
pestilence prevails, is to be protected ; and every 
interruption he meets with, if possible, will be 
punished. 

The defendants were indicted for an 
assault and battery, committed on George 
Mills, on the 9th of September last ; and 
the indictment, in one count, charged the 
defendants with the same offence committed 
on Mills, while in the due execution of his 
duty as an assistant of the Board of Health 
in the City of New-York. 
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‘not hear the call. 
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The facts were briefly these : curing the 
last season, a pestilential fever Prevail 
in Philadelphia; and the Mayor o; », 
City of New-York, in pursuance of ay, set 
of the legislature, issued and pul!isie, 
proclamation, prohibiting COMMNUnICation 
from the former to the latter place, and 
calling on all officers and ciiizens ty ae 
in preventing persons comings from Peis 
into this citv. The Mayor was ats: tie 
President of the Board ot Heelth. and 
that body appointed Mills, tie proseeyr, 
as one of their assistamt, in earryyy Pi 
prohibitious of the proclamation inte rf m 

In pursuance of this authority, on the 
day laid in the indictment, Mills 4.593 
Slover about landing from a Statew-Isjon¢ 


Me the 


ferry-boat; and, being informed thai be 
had not a permit to come from the quaran. 
te ground, asked him whether be had 
Slover, at first, said he had ones but, on 
being requested to show it, said he had los 
it; and, while Mills was conversing with 
some of the other passengers on the what) 
Slover sprang from the boat to the whari, 
and laid hold of Mills, tarning him party 
round with some violence. He then went 
immediately on board the Nautilus steam. 
boat, and was followed by Mills, who calle! 
alter him; but he walked on as if he did 
Mills went on board 
and laid his hands on Slover, to preven 
his coming on shore; when Edwards, thi 
other defendant, and a stranger to both par 
ties, interfered, by laying his hand on Mil. 
but not with any great degree of violence 

Atter the arguments of the respectiy 
counsel, the Mayor, in his charge, instruct 
ed the Jury, that if they believed the tes: 
mony, it would be their duty to convic’ 
Slover: and if they believed that Edwarts 
in laying his hands on Mills, intended 
interrupt him in the discharge of his duty, 
they ought to convict him also. The pri 
cipal question with the Jury ouglit to be, 


i as j 
have these men acted as geod citizens, ai! 


did they intend to interrupt this public 
oflicer ? | 

Slover was convicted and fined $20 at 
the costs, aud Edwards acquitted. 
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{LARCENY "CARRYING AWAY. ) 


WILLIAM SCOTT al. LEVI | 
COUEN’S Case. 


Van Wyex, Counsel for the prosecution. 


Da. Grauam, Counsel for the prisoner. 


least removal of property from the place where 
(is deposited, is a sufficient currying away to Con- 


stitute larceny. 


The prisoner, in November term, was ¢ 
indicted Jor a grand larceny, in stealing the | 


novey of John Knapp, specified in the: 
atictment, on the Oth of October last. | 

it appeared that while Knapp was at 
the horse market, the prisoner seeretly 
lust his hand in Koapp’s side coat 
pocket, containing his pocket-book and 
te mouey laid in the indictment. At first, 
Auapp let him alone; but, after be had 
luted it up from the bottom of the pocket, 
wid just as he was about carrying it away, 
Knapp put down his own baud on that of 
lie prisouer, who relinguished lis hold of 
lie pocket-bouk, when it dropped into its 
lurmer place, 

Giaham stated to the Court that the only 
question in the case was, whether here 
Was a suflicient Carrying away to Constitute 
larveny. 

The Mayor, on the authority of the case 
of James Lapier, convicted at the Old 
Hailey in 178-4, of robbinw Mrs. Hobart, ou 
tie bighway,* decided, and so charged the 
Jury, that here was a sufficient carrying 
away to Constitute larceny. 

Lue Jury couvicted the prisoner, and he 
Was sentenced to the state prisou seven 


Years, 


a eee 





Mrs. H. Wascoming out of the Opera-house when 
eet the prisoner snateh at ber ear-ring, and tear 
von her ear, which bled, and she was much burt; 
gh ar-ring fell into her hair, where it was round 
, 8 returned home. he Judges of England 
cided that the ring, being in the possession of the 
“Soler for a moment, separate from the lady's per- 
“ys Was sufficient to constitute rebbery, though he 


' . . . . = oom 
* @54in the same instant, (2 East's C. L. P. 557) 
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| SUMMARY FOR DECEMBER, 1820. 


SITTINGS. 


_ There were about four hundred and fifty 
| Causes noticed for trial, and the seventy- 
third cause, in the regular course on the 
calendar, was reached. The sittings com- 
|inenced on the 20th of November, and ter- 
minated on the 16th instant, before Judge 
Van Ness; and, in that time, about one 
hundred and eighteen verdicts were ren- 
dered. . 


SESSIONS. 
BURGLARY. 


John Wilson, a black, for this offence, 
in breaking the dwelling-house of Joseph 
Kissam, and stealing a time-piece belong- 
ing to him, was convicted, and sentenced 
to the state prison for life. The owner 
advertised the time-piece 5 and, shortly af- 
terwards, a part of it was brought by one 
Sales,a black, to a gentleman in this city for 
sale. [fe obtained the other part from Sales, , 
and restored the article complete to the 
owner. The prisoner was apprehended ; 
and, in his examination in the police, ex- 
culpated Sales, by whom he had sent 11 
fur sale. 





FORGERY AND COUNTERFEITING. 


Lawrence Quachenbos and Peter Cham- 
bers, were severally imdicted, tried, aud 
convicted 3 the former for having in posses> 
sion and passing, knowing it to be coun- 
terfeit, a 85 Lill of the Phoenix Bank 5 the 
latter for the same offence, in uttering fou: 
furged checks on the City Bank and Me- 
chanics? Bank, and they were each sen- 
tericed three years to the state prison, 

On the Sth of November, Quackenbos 
went to the store of Abraham Frost, and 
offered him the bill laid in the indictment, 
for some articles. I'rost, in consequence 
of having been some time before imposed 
on by the prisoner, who passed to hina 
counterfeit bill on the United States’ Bank, 
detained the Phoenix Bank Bill, and gave 
information tu Hays, who shortly after- 
wards found the prisoner at the market; 
‘and, on searching him, found a $5 coun- 


oo 
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terfeit bill on the Middle District Bank. 
He resisted the search, and gave no satis- 


factory account of the possession of the | 


bills. 

Chambers went to the shop of Charles 
Gill, (4t Chathanr) and by the name of 
Peter Compton, engaged a pair of boots. 
On a Saturday evening, after the bank had 


closed, he went for them, and gave in pay- | 


ment one of the checks, payable to Peter 
Compton, and received the change. Ilav- 


ing thus succeeded, the prisoner, in at- 
tempting to pass one of the others, was | 


detected. It appeared, that two of the 
checks were forged on Amos Palmer, one 
of them on the firm of Palmer and Son, 
and the fourth on that of King and Curtis. 
The prisoner, on his trial, produced a cer- 


tificate of goud character from about twen-| 


ty persons, residing, as was alleged, in 
Philadelphia; but, on examining a genile- 
man well acquainted in that city, he knew 
none of those persons. On receiving sen- 


tence, the prisoner manifested, or feigned, | 


much contrition, and stated, that he had 
found the checks, rolled up in a paper, at 
the corner of Pearl-street and Maiden-lane, 
anid had been * seduced by the instigation 
oi the Devil” to pass them. : 


GRAND LARCENY. 


Bisant Dargo and Jourdan Jackson, for | 


stealing the goods of Joel Root, were tried 


for, and convicted of this offence, and sen- 
! 


tenced to the state prison seven years 
each. : 

Thomas Recee and Janes Welsh, for 
this oflence, (the first for stealing the goods 
of Gilbert Lyon, and the other those ot 
Nathaniel Hl. Tapping) were severally con- 
victed, on confession, and sentenced each 
tu the state prison three years. 

Jacoh Van Ever, for this offence, in 
stealing the goods of John Johnson, of 
Staten-Island, was tried, convicted, and 
sentenced to the state prison fourteen 
years. 

The store was broken open, and robbed 
of a large quantity of dry goods, in the 
night, and brought to this city in a boat; 
and, through the vigilance of the police, a 
part of them was traced to the possession 
of the prisoner, at a house in Banker-street, 
where he lived with Lydia Ann Blake. 


CITY-HALL 
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half, to prove that he was not out of ti, 
city the night in which the felony was com. 
initted; but, from her testimony, jt ap. 
peared that he was absent that night, and 
came with the other thieves early on Syp. 
day morning, with the goods in their pos 
‘The prisoner, in 1802, was sep. 
tenced to the penitentiary, in 1804, to the 
state prison ten years, in 1814, to the sae 
place, in the following year he was agai, 
Ilow many pardons he 9). 


session. 


sentenced. 
tained it is needless to inquire. 

Sandy M Laughlin, John Smiley, Ly. 
ton Dusenberry, and Henry Adams, bovs, 


' were indicted, tried, and convicted of t)is 


ofience, in stealing $140 in bank bills, ai: 
the gouds of Francis Stephani, and the 
two first and last of them were sentenced 
to the state prison five years each, and th 
other seven years. 

It appeared, that the prisoners, whil: 
prowling the streets for plunder, found thet 
no person was iu the shop of the prosecu 
tor, at 51 Chatham-street ; and, while ore 
of them went in and robbed the store, tle 
others remained on the outside, watehug 
his movements ; and, when the business ¥2 
accomplished, they went over to Brooklys, 
and divided the spoil. The prosecut 
ascertained, that one of them had passed: 
S10 bill, on a bank in Baltimore, at a gr 
cery in Allen-street, which bill was pr- 
duced on the trial, and identified. By tic 
means, the prisoners were detected, ai 
parts of the property, through the vigilan 
of Hays, found either at the respect 


_ abodes of the prisoners or in their pos’ 


sion. Dusenberry had heen brought sever 
times into the Court, for similar ofiences 


PETIT LARCENY. 


John Thompson, 4 lichael Smith, Sam 
Hebura, John Benjamin, John Piers: 
Morris Mitchell, Joseph Robbins, *« 

Ovden, Jacob Van Ever, William Wee 
Rachel Green and Thomas Mills, we 
severally convicted of this offence: #& 


‘the two first named were sentenced 10" 


penitentiary three years each, the one" 
lowing for two years, the four following 
eighteen months each, and the residue" 
shorter periods, except Van Ever ant! 


y ina 
| one last named, who were fined, the fora 


! ° HH, nt 
S . nominally, and the other $100 and ¢ 
She was introduced as a witness in his be- 


costs, 
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